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You don't often get email from npappas@gmail.com. Learn why this is important

Dear MCE Board,

I am writing to express my surprise and disappointment regarding the proposed utilization of the
consent calendar to suspend the Board's unanimous April 2025 decision to establish term limits for the
Technical Committee Chair.

I do not relish the discomfort of bringing forward to you in a public setting this discussion of the
performance of the Board, its Committees, or any individual Board Member. However, after raising
these issues tactfully and constructively in the Technical Committee, I now understand the Board - with
no context or discussion - is now being asked to approve, as a consent item, an extraordinary reversal
of its term limits policy for the benefit of a Committee Chair whose Committee is at the center of
serious ongoing legal issues impacting the agency.
The Technical Committee is MCE's most important working Committee - its Appropriations
Committee - and the Chair is responsible for reviewing and authorizing contracts representing the bulk
of MCE's annual budget. The Chair serves as the sole liaison between the Board and this
procurement process. MCE's Technical Committee Chair, its "Appropriations Chair," has considerably
more delegated authority than the Board Chair, and must be held to the highest standard in his or her
performance of their duties. This standard has not been met.

Suspending term limits at a time when serious process and legal issues have arisen as a result of the
Technical Committee's failure to perform this core oversight responsibility, under the leadership of its
Chair, is a remarkable proposal. These issues are made more serious by the deeply flawed and
conflicted Staff analysis of the apparent violations brought forward by Staff - themselves the subject of
the investigation - without objection or escalation by the Chair. The Chair has yet to present a vision
for resolution or reform.
I urge you to remove this item from the Consent Calendar, reject it, and direct the Technical
Committee to select a new Chair. In parallel, the Board must take seriously these apparent violations,
conduct an independent investigation, hold accountable any misconduct, and establish a robust
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framework for the Technical Committee to perform its oversight obligations under Board Resolution
R.2020-04 moving forward.
Finally, the Board should inquire as to how this item was approved internally as a consent item and
why it was brought forward with no context of the controversy or split vote (4-2) it received in
Committee.
Please see the attached memo for in-depth discussion, documentation, and recommendations
regarding the term limits proposal and broader reforms needed for the Technical Committee,
including detailed recommendations for members of the Technical, Executive, and Ad Hoc Governance
Review Committees and best practices from the American Bar Association and Association of
Corporate Counsel on managing conflicts in an internal investigation setting.
Thank you for your service on the MCE Board and for your continued efforts to ensure the robust
governance and operations of MCE.
Best,
Nick Pappas
MCE Customer
San Anselmo
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To: MCE Clean Energy Governing Board 

From: Nick Pappas, MCE Customer 
Date: March 16, 2026 

 

Re: Proposal to Suspend Technical Committee Chair Term Limits Through Consent Calendar 
Amid Significant and Unresolved Legal Issues 

 

Dear Chair Scales-Preston and MCE Board Members, 

I am writing to express my disappointment regarding the proposed utilization of the consent calendar to 
pass an item of significant controversy and relevance to ongoing legal issues facing the agency – the 
reversal of the Board’s unanimous April 2025 decision to establish term limits (p.76) for the Technical 
Committee Chair. I urge you to vote no on this item and to instead refocus your attention on addressing 
the severe gaps in the Technical Committee’s performance of its oversight responsibilities in recent years. 

Per the Institute for Local Government, the consent calendar is for “generally non-controversial items that 
do not require much, if any, discussion.” The proposal to reverse term limits, established unanimously by 
the Board just eleven months ago, was a highly controversial item at the February and March Technical 
Committee meetings. The consent materials (p. 8) reflect neither the considerable public opposition nor 
the split vote (4-2) from the committee, which include the following objections: 

➢ The Board is being asked to reverse – via consent calendar – its unanimous term limit policy for a 
Technical Committee Chair whose three-year tenure is now marred with deep controversy over its 
failure to conduct the core responsibilities of the Committee – consultation on medium-term 
contracts representing the majority of MCE’s annual expenditures. 

➢ The term limit suspension, a procedurally extraordinary, follows a no apparent efforts or intent 
from the Chair or Staff to plan for succession following the Board’s April 2025 direction to 
implement term limits. 

➢ The Technical Committee, under the leadership of the Chair, has systematically neglected to 
review medium-term contracts, apparently violating the condition precedent to the authorization 
and execution of these contracts and raising major legal issues for the agency and signatories. 

➢ Staff’s efforts to excuse these apparent violations escalate Board concerns, presenting a weak, 
faulty, and conflicted legal analysis which failed to present extensive internal documentation 
corroborating concerns and contradicting Staff’s analysis. 

➢ The Technical Committee Chair, now being proposed for a fourth year as Chair against Board 
policy, has facilitated Staff’s efforts to obscure these issues and avoid an independent 
investigation – an obvious requirement in the context of the inherent conflicts presented through 
the Staff-led internal investigation. 

As the most powerful appointee on the MCE Board – MCE’s equivalent to the Appropriations Chair – the 
Technical Committee Chair is responsible for hundreds of millions of dollars of contract approval and 
serves as the primary liaison to MCE’s core power supply operations. The Board must hold the Chair to 
the highest standards of performance in his or her execution of the critical oversight and contract 
execution responsibilities delegated to them – and them alone – by the Board. While I regret to engage 
publicly with the performance of individual board members, this procedurally extraordinary effort to 
suspend the current Chair’s ineligibility necessitates this unpleasant public discussion. 

The Technical Committee Chair is at the epicenter of a major breach of internal process and legal controls 
which remain largely unresolved, as outlined in a recent Staff Report and discussed in my February 18 
memo. Central to these concerns is the systematic failure of the Technical Committee Chair – likely at the 
behest of Staff – to conduct required consultations with the Technical Committee prior to authorizing 
multiyear, multimillion dollar contracts on behalf of the agency, as required by the Board in Resolution 

https://mcecleanenergy.org/wp-content/uploads/2026/03/MCE-Board-Meeting-Packet-March-2026.pdf
https://mcecleanenergy.org/wp-content/uploads/2025/04/MCE-Board-Meeting-Packet-April-2025.pdf#page=76
https://mcecleanenergy.org/wp-content/uploads/2026/02/Public-Comment-from-Nick-Pappas-Distributed-2.19.26.pdf
https://www.ca-ilg.org/resource/concept-consent-calendar
https://www.youtube.com/watch?v=L1Nek55DYLU&t=2658s
https://youtu.be/1YTsteawCJk?si=EKKozh20B0CQI-7e&t=572
https://mcecleanenergy.org/wp-content/uploads/2026/03/MCE-Board-Meeting-Packet-March-2026.pdf#page=8
https://mcecleanenergy.org/wp-content/uploads/2026/01/MCE-Technical_Committee-Packet-February_2026.pdf
https://mcecleanenergy.org/wp-content/uploads/2026/02/Public-Comment-from-Nick-Pappas-Distributed-2.19.26.pdf
https://mcecleanenergy.org/wp-content/uploads/2026/02/Public-Comment-from-Nick-Pappas-Distributed-2.19.26.pdf
https://mcecleanenergy.org/wp-content/uploads/2020/11/Resolution-2020-04-Delegating-Energy-Procurement.DOCX.pdf
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2020-04 (R.2020-04). This consultation is a condition precedent to the delegated authority to execute 
contracts. 

While the responsibility for ensuring appropriate execution lies predominantly with Staff, the Chair has a 
responsibility to understand both their obligations and the limits of their authority – and to intervene 
should gaps arise in what is brought forth to them for signature. This is of acute concern for the individual 
to whom the Board delegates all authority and responsibility for reviewing and approving multiyear, 
multimillion dollar transactions representing the bulk of the agency’s annual budget. 

In failing to conduct required consultation, the Chair and Staff appear to have authorized and executed 
contracts beyond their delegated authority. A plain reading of R.2020-04 indicates consultation on 
contracts is a requirement – an interpretation which is significantly bolstered through recently released 
documents identifying it as a key component of MCE’s internal authorization process. This view is further 
reinforced by the revelation that consultation with the Committee occurred regularly through 2020. 

These transactions – committing vast sums of ratepayer funds in multiyear contracts for fossil energy 
hedges, natural gas capacity, and clean energy attributes – are at risk of being deemed ultra vires, 
executed without authority, raising serious issues for both counterparties and signatories. They represent a 
massive breach of process and legal controls that merits serious and independent internal investigation. 

In lieu of serious investigation, the Chair and Staff have brought forward a flawed and clearly conflicted 
internal review conducted and overseen by the subjects of the investigation – MCE’s leadership team. 
This internal review represents an obvious conflict of interest, with clear tension between the interests of 
Staff – directly involved in the violations – and the Board – whose delegated authority appears to have 
been violated. 

MCE’s flawed internal review turns a serious incident with internal controls into a dire breach of trust 
between the Board and Staff. The Board must now engage with the harsh reality that Staff’s internal 
review presented a lopsided and inaccurate view of the incident as a conclusive legal analysis, 
rationalizing the behavior while concealing contradictory information which has since been made public. 

As you weigh these challenging questions, I encourage you to consult with best practices I have provided 
below for these specific situations, including references from the American Bar Association and the 
Association of Corporate Counsel on conflict and internal investigations. 

In the context of these serious and ongoing issues, Board members may be surprised to be seeing 
procedural acrobatics intended to extend the status quo, rather than a robust effort to investigate and 
address the Technical Committee’s open legal concerns. In this context, I urge you to vote No on the term 
limits suspension and instead move forward with intention and vigor in implementing much-needed 
reforms. These efforts should include the selection of a new Technical Committee Chair, the 
establishment of clear, robust consultation and oversight requirements for the Technical Committee, and 
an independent, board-led investigation to assess and hold to account these apparent violations. 

Thank you for your attention to this matter. For board members seeking more context, additional insight, 
and recommendations on a path forward, such as members of the Technical, Executive, and Ad Hoc 
Governance Committees, I have enclosed additional details below. 

Sincerely, 

 

 

Nick Pappas 

MCE Customer, San Anselmo 

https://mcecleanenergy.org/wp-content/uploads/2020/11/Resolution-2020-04-Delegating-Energy-Procurement.DOCX.pdf
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Provided below are additional context and details supporting my recommendation against suspending 
Technical Committee Chair term limits and instead supporting a rigorous, independent investigation of 
the apparent violations of R.2020-04. Discussion is focused on the following themes: 

I. Staff and Chair have made no effort to implement Board-approved term limits. 
II. The Committee has failed to conduct its core responsibility to oversee medium-term contracts 

as required by R.2020-04 under the current Chair. 
III. New documents corroborate systemic violations of R.2020-04 by Chair and Staff which 

remain unaddressed. 
IV. Staff justifications for non-consultation are contradicted by internal documents which were 

not disclosed in report to the Board. 
V. The Chair has not presented a vision for resolving past violations and instituting necessary 

oversight. 
VI. Internal investigation requires independent outside counsel and Board supervision. 

I have also attached several documents for reference: 

➢ Excerpts from the American Bar Association’s Model Rules of Professional Conduct and 
Association of Corporate Counsel Internal Investigations outlining best practices for internal 
investigations in light of conflicts of interest 

➢ Contract authorization documents corroborating the need for committee review 

➢ Internal solicitation documents contradicting Staff assertions that the solicitation timeline 
prevents committee review. 
 

I. Staff and Chair Have Made No Effort to Implement Board-Approved Term Limits 

Despite clear Board direction to implement term limits in April 2025 (p. 77), the Chair and Staff have not 
undertaken any efforts to initiate succession planning. While Staff indicated the selection of a chair would 
typically occur at the first meeting of the year, the Committee failed to agendize selection of a new chair 
at the first, second, or third Technical Committee meetings in 2026. 

Concerningly, given the Chair’s three years of service (first appointed December 2022), the General 
Counsel identified the Chair role as being technically vacant at the March meeting due to the new term 
limits – an alarming conclusion in the context that the Chair may still be taking actions under lapsed 
delegation from his prior position. In lieu of remedying this serious gap and agendizing the selection of a 
new chair, the Chair and Staff have focused their efforts on subverting board direction on term limits to 
facilitate a fourth year for the current Chair, which was agendized in lieu of Chair selection and the 
February and March meetings. 

I. The Committee Has Failed to Conduct its Core Responsibility to Oversee Medium-term 
Contracts as Required by R.2020-04 Under the Current Chair. 

The Technical Committee is the most critical working committee of MCE, responsible for overseeing the 
numerous medium-term contracts MCE enters into in any given year. Under R.2020-04, the Chair is 
required to consult with the committee prior to authorizing contracts jointly with Staff – under Brown Act 
rules, the Chair can only consult with the committee at agendized meetings. 

This reality requires constant engagement between the Chair and Committee at agendized meetings to 
consult on new contracts. In practice, the Chair and Committee have met only 13 times in 39 months – 20 
regular meetings were canceled and 6 meetings were conducted without the Chair present. While I have 
deep empathy for personal affairs which may pull one away from professional responsibilities, this is not 
a functional or acceptable framework for the most important working committee through which the 
majority of a public agency’s nearly $800 million annual budget must flow for review and approval. 

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_13_organization_as_client/
https://www.acc.com/sites/default/files/resources/vl/membersonly/InfoPAK/19675_3.pdf
https://mcecleanenergy.org/wp-content/uploads/2025/04/MCE-Board-Meeting-Packet-April-2025.pdf
https://www.youtube.com/watch?v=1YTsteawCJk&t=1680s
https://mcecleanenergy.org/wp-content/uploads/2026/01/MCE-Technical_Committee-Packet-February_2026.pdf
https://mcecleanenergy.org/wp-content/uploads/2026/02/MCE-Special_Technical_Committee-Packet-February_2026.pdf
https://mcecleanenergy.org/wp-content/uploads/2026/02/MCE-Technical_Committee-Packet-March_2026.pdf
https://www.mcecleanenergy.org/wp-content/uploads/2023/02/MCE-Board-Meeting-Minutes-December-15-2022.pdf?_gl=1*hauuic*_ga*NTUyOTM1NzIuMTc2NDIwNDQ3NQ..*_ga_1RJSLFB22Y*czE3NzI4NTYwNTgkbzE5JGcxJHQxNzcyODU4MDA4JGozOCRsMCRoMA..*_gcl_au*MTcyNjA2NjE2Ni4xNzcyODU2MDU4
https://youtu.be/1YTsteawCJk?si=17NmH59Obiu1olID&t=1723
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II. New Documents Corroborate Systemic Violations of R.2020-04 by Chair and Staff 
Which Remain Unaddressed 

Under the Technical Committee Chair’s leadership and oversight, MCE has systematically failed to 
implement the consultation and authorization requirements of Board Resolution R.2020-04, which require 
the Technical Committee Chair and Staff to consult with the Committee on medium-term contracts. I shall 
not repeat the details of this issue here given that the basic facts are not in dispute – that no consultation 
was performed on specific contracts and that, at times, non-designated board members inappropriately 
executed contracts. These non-disputed facts affirm the conclusion that the bounds of delegated execution 
authority have been routinely breached, a conclusion that any functional organization would immediately 
address through formal action. 

However, it is worth providing additional context which has recently come to light which extensively 
corroborates awareness of Staff that required consultation was avoided. Specifically, recently released 
contracts uniformly denote the requirement for “Committee Review” in the authorization chain for 
medium-term contracts – a requirement the documents indicate was not fulfilled across any of the 
numerous authorization chains released. 

 

Authorization Chain Identifying Missing Committee Review, 
June 2024 Transaction with Shell Energy North America1

 

 

Among other examples, the authorization chain above is exemplary of the required yet bypassed 
Committee Review enshrined in MCE’s internal documents. The transaction is a three year, $9 million 
purchase from Shell Energy North America for carbon-free energy, primarily from out-of-state 
hydroelectric dams, including several suppliers which have been notably associated with “green-for-
brown” resource shuffling swaps. While contract terms are redacted, it is likely that this transaction is 
strictly for attributes, not energy, with the seller scheduling resources and retaining energy revenues, in 
which case the $9 million expenditure bought nothing more than a voluntary marketing claim. 

 
1 See Attachment: Shell Energy North America June 12, 2024 Carbon Free Attributes Contract Authorization Email 
Chain 

https://mcecleanenergy.org/wp-content/uploads/2026/02/Public-Comment-from-Nick-Pappas-Distributed-2.19.26.pdf
https://mcecleanenergy.org/wp-content/uploads/2026/01/MCE-Technical_Committee-Packet-February_2026.pdf#page=66
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Staff and the Technical Committee Chair executed the contract despite the lack of consultation required 
for authorization under R.2020-04. Had Staff perceived, as the internal investigation asserted (p. 66), that 
Committee Review was implemented through its three-minute annual report, these authorization chains 
would be expected to denote that such consultation had occurred on the date of the annual report. 

It is perhaps worth briefly addressing the theory that the existence of an Integrated Resource Plan or 
similar document satisfies the need for consultation on individual contracts, as has been presented (p. 66) 
by Staff as an implausible defense of past behaviors. It is correct that R.2020-04 limits delegated authority 
to contracts which are consistent with a “resource plan and/or budget” (Section C) – yet it is plain in the 
structure of R.2020-04 that this overarching alignment requirement cannot be construed to meet the 
further, specific direction to review the contract through “consultation with the appropriate committee” 
(Section C.2). A plain reading of this resolution, as it would have been understood by the Board in its 
adoption, cannot be construed to waive the specific consultation requirement in one section through the 
adherence to the general requirement of another section. 

It is unclear why Staff’s internal investigation did not uncover these extensive internal documents 
corroborating concerns when asserting that R.2020-04 could be read as being satisfied through brief 
annual reports on general market products. 

III. Staff Justifications For Non-Consultation Are Contradicted by Internal Documents 
Which Were Not Disclosed in Report to the Board 

It is unclear whether these process violations are occurring for the sake of expedience or to obscure from 
the Board and public the controversial products which flow through the Technical Committee, which 
include fossil hedges, natural gas capacity contracts, and attributes associated with resource shuffling 
concerns. While staff have identified expedience as a justification for bypassing the consultation process, 
it is clear from other released documents that MCE has broad latitude regarding the timeline for 
solicitation and execution, a weeks-long process which could easily accommodate committee review2.  

In the case of the 2024 Shell transaction, MCE’s internal review process was well underway when the 
Technical Committee met on June 7, 2024 – it had been finalized and approved by the legal team on May 
31 and was executed shortly after on June 12, setting the June 7 meeting as a prime opportunity for 
consultation. However, there is no mention of the transaction in either the agenda packet or the meeting 
minutes. The Chair was absent, precluding any consultation with the Committee prior to his execution of 
the contract on or around June 12. Brown Act rules would have prevented consultation with the 
Committee outside of the agendized meeting. 

Separately, Staff have rationalized non-consultation based on the concept of market sensitivity. This too 
fails under scrutiny: as noted below, Technical Committee minutes through 2020 routinely reference 
discussion of pending multiyear transactions. For example, the September 3, 2020 CEO report discusses 
pending multiyear carbon-free energy transactions with Morgan Stanley and Brookfield which mirror the 
2024 Shell Energy transaction which received no consultation. It is unclear precisely when or why these 
reports to the Technical Committee ceased – R.2020-04 has identical delegation language for 1-5 year 
contracts as R.2018-03, which it replaced in 2020. 

 

 

 

2 See Attachments: RFO Timeline Materials 

https://mcecleanenergy.org/wp-content/uploads/2026/01/MCE-Technical_Committee-Packet-February_2026.pdf#page=66
https://mcecleanenergy.org/wp-content/uploads/2026/01/MCE-Technical_Committee-Packet-February_2026.pdf#page=66
https://mcecleanenergy.org/wp-content/uploads/2024/08/MCE-Executive-Committee-Meeting-Minutes-June-2024.pdf
https://mcecleanenergy.org/wp-content/uploads/2024/06/MCE-Technical-Committee-Packet-June_2024.pdf
https://mcecleanenergy.org/wp-content/uploads/2024/08/MCE-Executive-Committee-Meeting-Minutes-June-2024.pdf
https://mcecleanenergy.org/wp-content/uploads/2024/08/MCE-Executive-Committee-Meeting-Minutes-June-2024.pdf
https://www.mcecleanenergy.org/wp-content/uploads/2020/10/MCE-Technical-Committee-Meeting-Minutes-September_2020.pdf?_gl=1*g5nlhs*_ga*MTA5NzIwNjA2MC4xNzY3NjQzNTI0*_ga_1RJSLFB22Y*czE3NzM0NjE3MTEkbzUyJGcxJHQxNzczNDYzNTUzJGoxJGwwJGgw*_gcl_aw*R0NMLjE3NzA4ODE5ODAuQ2owS0NRaUE3ckRNQmhDakFSSXNBR0RCdUVEeEdNbEFXblN2Q2tGOWYyTl9JVmNtdUtJWHFmZG9qMHVrcEoxWWU5d3hzMm5lWk9ZS1dvY2FBcEUwRUFMd193Y0I.*_gcl_au*MzM1ODI1MDQ2LjE3Njc2NDM1MjQ.
https://mcecleanenergy.org/wp-content/uploads/2020/11/Resolution-2020-04-Delegating-Energy-Procurement.DOCX.pdf
https://mcecleanenergy.org/wp-content/uploads/2018/04/Resolution2018-03_Rescinding-Reso-No.-2017-02-and-Delegating-Energy-Procurement-Auth.pdf


 6 

 

 

 

Minutes Referencing Consultation with Technical Committee on 

Medium-Term Contracts, July, September, October 2020 

 

It is unclear why Staff’s internal investigation did not uncover this past practice when asserting that 
consultation with the committee on specific contracts would raise a series of logistical and confidentiality 
concerns. 

V. The Chair Has Not Presented a Vision for Resolving Past Violations and Instituting Necessary 
Oversight 

Despite these revelations, the Technical Committee Chair has not presented a leadership vision for either 
review or remedy of the situation. There has been no deep interrogation of past practices, no call for 
independent legal review, and no vision to move the committee forward into a place of function and 
efficacy, a vision I presented in my March 6 memo. 

In lieu of a vision for reform, the Chair has enabled MCE Staff in bringing forth a weak, conclusory 
report which, while corroborating all the facts, asserts a puzzling and seemingly incomplete legal analysis 
largely focused on justifying past behavior. The General Counsel’s report to the board presents none of 
the nuance which might be expected of one’s counsel in advising its client, the Board, provides none of 
the contradictory documentation which has since come to light, and fails to provide any disclosure 
regarding the potential conflict of interest inherent in the internal investigation framework. Perhaps most 
concerningly, despite concluding an absence of legal risk, the General Counsel admonished Board 
members against discussing the content of the memo or asking questions about its conclusions, as such 
discussion might elevate the risk the memo sought to wish away. 

Why did Staff’s internal investigation fail to identify the internal documents which contradict their 
assertion that contract-specific consultation is not required? Why did the internal investigation fail to 
identify past consultation on specific contracts with the Technical Committee prior to 2020? Why did 
Staff’s framing of the issue identify non-existent timeline issues for contract review? 

While resolution of the initial violation requires urgent attention, the Board – and its Governance Review 
– may merit equivalent focus on these serious issues with the internal review. 

VI. Internal Investigation Requires Independent Outside Counsel and Board Supervision 

While the breach of protocol resulting in potentially dozens of contracts executed outside of delegated 
authority is a serious issue, the conflicted and biased report from the General Counsel to the Board is a 
more alarming red flag for the integrity of the agency’s core governing construct – the relationship 
between Board and Staff. 

That the General Counsel and Management were both involved in, and subjects of, the internal 
investigation presents an inherent conflict of interest – a conflict which should have been disclosed to the 

https://www.mcecleanenergy.org/wp-content/uploads/2020/09/7.2.20-TechCom-Meeting-Minutes.pdf?_gl=1*1belnao*_ga*MTA5NzIwNjA2MC4xNzY3NjQzNTI0*_ga_1RJSLFB22Y*czE3NzM2MzUwOTIkbzU2JGcxJHQxNzczNjM2NTk2JGo0NyRsMCRoMA..*_gcl_aw*R0NMLjE3NzA4ODE5ODAuQ2owS0NRaUE3ckRNQmhDakFSSXNBR0RCdUVEeEdNbEFXblN2Q2tGOWYyTl9JVmNtdUtJWHFmZG9qMHVrcEoxWWU5d3hzMm5lWk9ZS1dvY2FBcEUwRUFMd193Y0I.*_gcl_au*MzM1ODI1MDQ2LjE3Njc2NDM1MjQ.
https://www.mcecleanenergy.org/wp-content/uploads/2021/04/MCE-Technical-Committee-Meeting-Minutes-February_2021.pdf?_gl=1*n7mh7f*_ga*MTA5NzIwNjA2MC4xNzY3NjQzNTI0*_ga_1RJSLFB22Y*czE3NzM2MzUwOTIkbzU2JGcxJHQxNzczNjM2ODczJGo2MCRsMCRoMA..*_gcl_aw*R0NMLjE3NzA4ODE5ODAuQ2owS0NRaUE3ckRNQmhDakFSSXNBR0RCdUVEeEdNbEFXblN2Q2tGOWYyTl9JVmNtdUtJWHFmZG9qMHVrcEoxWWU5d3hzMm5lWk9ZS1dvY2FBcEUwRUFMd193Y0I.*_gcl_au*MzM1ODI1MDQ2LjE3Njc2NDM1MjQ.
https://mcecleanenergy.org/wp-content/uploads/2021/02/MCE-Technical-Committee-Meeting-Minutes-October_2020.pdf
https://mcecleanenergy.org/wp-content/uploads/2026/03/Public-Comment-Letter-Nick-Pappas-3.6.26.pdf
https://mcecleanenergy.org/wp-content/uploads/2026/01/MCE-Technical_Committee-Packet-February_2026.pdf
https://mcecleanenergy.org/wp-content/uploads/2026/01/MCE-Technical_Committee-Packet-February_2026.pdf
https://youtu.be/L1Nek55DYLU?si=mYVa7nsyyOGnBxBC&t=4883
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Board in the process of scoping, executing, and discussing the internal investigation. This is precisely the 
sort of internal conflict of interest situation which leads many organizations in similar circumstances to 
initiate an independent investigation not led or supervised by individuals directly involved. 

Recognizing the Board may have limited experience with best practices for internal investigations, I offer 
here two useful references: the Model Rules of Professional Conduct, a set of guidelines developed by the 
American Bar Association; and Internal Investigations, an extensive guide developed by the Association 
of Corporate Counsel, a professional association for in-house counsel for engaging with potential internal 
violations. Each of these references specifically address the challenges inherent in investigating an 
internal issue which involves Management or in-house counsel, or their colleagues or subordinates, as 
they relate to conflict and independence in an internal investigation. All of those issues are present in the 
current predicament. 

First, the ABA’s Model Rules of Professional Conduct provide critical guidance on Conflict of Interest 
(Chapter 1.7) and Organization as Client (Chapter 1.13), which provide effective recommendations for 
this situation. The Model Rules provide a useful framework for assessing the potential for conflict and 
obtaining informed consent from both affected clients, and specifically identify that conflicts may arise 
internally within an organization when interests may be disparate or misaligned between internal 
constituents, for example, between the Board and Staff in the investigation of potential violations of 
authority delegated by one to the other. 

Second, the ACC’s Internal Investigations guidebook provides critical guidance on the circumstances 
under which an independent investigation should be led by board or management and when in-house 
counsel or outside counsel is warranted. The report clearly identifies two circumstances which are present 
in this case – that in-house counsel, or its subordinates or colleagues, are a subject of the investigation, 
and that the allegations or suspected misconduct involve management. In both cases, the report 
recommends mitigating potential conflicts through independent counsel (if in-house counsel is conflicted) 
and supervision by the Board (if management is conflicted). While these recommendations may appear to 
be obvious, I repeat them here in the context that their sage advice has not yet been followed. 

From an internal conflicts perspective, it remains ambiguous on whose behalf MCE's internal 
investigation was conducted, and there have been no disclosures to differentiate the competing interests of 
Staff and Board in this matter. It is unclear if or when MCE's General Counsel sought informed consent 
from the Board regarding the inherent conflict between the Board and Staff. Similarly, it is unclear if or 
when the General Counsel contemplated the conflict inherent in investigating implementation of board 
policy implemented by her supervisor, the CEO, and reviewed for legal compliance by herself and her 
subordinates. As these conflict checks do not appear to be forthcoming from Staff, they should be 
demanded by the Board. 

Recommendations: Affirm Term Limits and Demand Robust Oversight 

There are several actions the Board can implement to move effectively move through this challenging 
situation and establish the Technical Committee as a functional working committee overseeing agency 
operations. I urge the MCE Board to take the following actions: 

1. Decline to consider extension of the current Technical Committee Chair’s term limits; table this item 
or reject it if it is brought forward for a vote; direct the Committee to select a new Chair consistent 
with the April 2025 resolution. 

2. Direct the Technical Committee to develop a robust consultation framework policy consistent with 
R.2020-04 which appropriately balances consultation with confidentiality to be formally adopted by 
the Committee and noticed to the Board as an informational item. See detailed recommendations 
included in March 6 memo. 

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_13_organization_as_client/
https://www.acc.com/sites/default/files/resources/vl/membersonly/InfoPAK/19675_3.pdf
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_7_conflict_of_interest_current_clients/comment_on_rule_1_7/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_7_conflict_of_interest_current_clients/comment_on_rule_1_7/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_13_organization_as_client/
https://mcecleanenergy.org/wp-content/uploads/2026/03/Public-Comment-Letter-Nick-Pappas-3.6.26.pdf
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3. Initiate a robust legal review led by outside counsel and overseen by the MCE Board to assess, 
document, and propose remedies for past violations of R.2020-04. See detailed recommendations 
included in February 18 memo. 

4. Direct Staff to include relevant perspectives, concerns, and votes in board items originating in 
committees; prohibit the use of the consent calendar for controversial or non-unanimous items 
originating in committees. 

Thank you for your service representing our communities. Your work on the Board and Technical 
Committee is critical for the long-term health and success of this agency. 

Sincerely, 

 

 

Nick Pappas 

MCE Customer, San Anselmo 

  

https://mcecleanenergy.org/wp-content/uploads/2026/02/Public-Comment-from-Nick-Pappas-Distributed-2.19.26.pdf
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Attachment: Excerpts from American Bar Association Model Rules of Professional Conduct and 
Association of Corporate Counsel Guide on Internal Investigations 

Excerpts – American Bar Association Model Rules of Professional Conduct: 

Chapter 1.7 – Conflict of Interest 

[2] Resolution of a conflict of interest problem under this Rule requires the lawyer to: 1) clearly 
identify the client or clients; 2) determine whether a conflict of interest exists; 3) decide whether 
the representation may be undertaken despite the existence of a conflict, i.e., whether the conflict 
is consentable; and 4) if so, consult with the clients affected under paragraph (a) and obtain their 
informed consent, confirmed in writing. The clients affected under paragraph (a) include both of 
the clients referred to in paragraph (a)(1) and the one or more clients whose representation might 
be materially limited under paragraph (a)(2). 

Chapter 1.13 – Organization as Client 

(f) In dealing with an organization's directors, officers, employees, members, shareholders or 
other constituents, a lawyer shall explain the identity of the client when the lawyer knows or 
reasonably should know that the organization's interests are adverse to those of the constituents 
with whom the lawyer is dealing. 

 

Excerpts – Association of Corporate Counsel Internal Investigations Guidebook: 

Choosing the Investigator – In-House Counsel or Outside Counsel? (p. 14) 

“Notwithstanding these benefits, it is sometimes in the best interests of the company to rely on 
outside counsel. Outside counsel may be perceived to be more independent and objective because 
they are less involved with the company’s programs and personnel. This is especially true when 
the activities of in-house counsel’s colleagues may be the subject of the investigation, or when 
business decisions that involved in-house counsel are examined.” 

Supervision: Management or Board? (p. 13) 

“In some cases, the decision about who should supervise the internal investigation flows directly 
from the reasons for conducting the investigation. If the allegations or suspected misconduct 
triggering the internal investigation involve management, then management should not be in 
charge of the investigation. An investigation carried out by management in such situations is not 
likely to be considered credible.” 

  

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_7_conflict_of_interest_current_clients/comment_on_rule_1_7/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_13_organization_as_client/
https://www.acc.com/sites/default/files/resources/vl/membersonly/InfoPAK/19675_3.pdf#page=14
https://www.acc.com/sites/default/files/resources/vl/membersonly/InfoPAK/19675_3.pdf#page=13
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Attachment: Shell Energy North America June 12, 2024 Carbon Free Attributes Contract 
Authorization Email Chain
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Attachment: 2024 Website Draft Identifying Internal Control Over Solicitation and Execution 
Timeline 

 

Attachment: 2023 RFO Timeline Identifying Internal Control of Solicitation and Execution 
Timeline 
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