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CREDIT AGREEMENT 
 
This CREDIT AGREEMENT (this “Agreement”) is entered into as of January 6, 2011 

by and between MARIN ENERGY AUTHORITY, a public agency formed under the 
provisions of the Joint Exercise of Powers Act of the State of California, Government Code 
Section 6500 et. seq. (“Borrower”), and RIVER CITY BANK, a California state-chartered 
bank (“Lender”). 

 
W I T N E S S E T H: 

 
WHEREAS, Borrower and Lender are parties to that certain Credit Agreement dated as 

of March 16, 2010 (the “Existing Credit Agreement”); and 
 
WHEREAS, Borrower and Lender are parties to that certain Revolving Credit Agreement 

dated as of March 16, 2010 (the “Existing Revolving Credit Agreement” and, together with the 
Existing Credit Agreement, the “Existing Agreements”); and 

 
WHEREAS, Borrower has requested, and Lender has agreed to make available to 

Borrower, a new credit facility upon and subject to the terms and conditions set forth in this 
Agreement; and 

 
WHEREAS, Borrower and Lender intend for the terms and conditions of this Agreement 

to replace and supersede the Existing Agreements; 
 
NOW, THEREFORE, in consideration of the mutual agreements, provisions and 

covenants contained herein, the parties agree as follows: 
 
SECTION 1. DEFINITIONS AND INTERPRETATION. 
 
Section 1.1. Definitions.  All capitalized terms used in this Agreement and not 

otherwise defined have the meanings ascribed to them on Exhibit A.     
 
Section 1.2 Other Interpretive Provisions. 

 
(a) Defined Terms.  Unless otherwise specified herein or therein, all terms 

defined in this Agreement will have the defined meanings when used in any certificate or 
other document made or delivered pursuant hereto.  The meaning of defined terms will be 
equally applicable to the singular and plural forms of the defined terms. 

 
(b) The Agreement.  The words “hereof”, “herein”, “hereunder” and words of 

similar import when used in this Agreement will refer to this Agreement as a whole and 
not to any particular provision of this Agreement; and subsection, section, schedule and 
exhibit references are to this Agreement unless otherwise specified. 

 
(c) Certain Common Terms.  The term “documents” includes any and all 

instruments, documents, agreements, certificates, indentures, notices and other writings, 
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however evidenced.  The term “including” is not limiting and means “including without 
limitation.” 

 
(d) Performance; Time.  Whenever any performance obligation hereunder is 

stated to be due or required to be satisfied on a day other than a Business Day, such 
performance may be made or satisfied on the next succeeding Business Day.  In the 
computation of periods of time from a specified date to a later specified date, the word 
“from” means “from and including”; the words “to” and “until” each mean “to but 
excluding”, and the word “through” means “to and including.”  If any provision of this 
Agreement refers to any action taken or to be taken by any Person, or which such Person 
is prohibited from taking, such provision will be interpreted to encompass any and all 
means, direct or indirect, of taking, or not taking, such action. 

 
(e) Contracts.  Unless otherwise expressly provided herein, references to 

agreements and other contractual instruments, including this Agreement and the 
Promissory Note, will be deemed to include all subsequent amendments thereto, 
restatements thereof and other modifications and supplements thereto which are in effect 
from time to time, but only to the extent such amendments and other modifications are 
not prohibited by the terms of this Agreement or the Promissory Note. 

 
(f) Laws.  References to any statute or regulation are to be construed as 

including all statutory and regulatory provisions consolidating, amending, replacing, 
supplementing or interpreting the statute or regulation. 

 
(g) Dollars and $.  All references to “dollars” or “$” refer to United States 

dollars. 
 

Section 1.3 Accounting Principles.   
 

(a) Unless the context otherwise clearly requires, all accounting terms 
not expressly defined herein will be construed, and all financial computations 
required under this Agreement will be made, in accordance with GAAP, 
consistently applied. 

 
(b) References herein to “fiscal year”, “fiscal quarter” and “fiscal 

month” refer to such fiscal periods of Borrower. 
 
(c) If any change in GAAP results in a change in the calculation of the 

financial covenants or interpretation of related provisions of this Agreement, then 
Borrower and Lender agree to amend such provisions of this Agreement so as to 
equitably reflect such changes in GAAP with the desired result that the criteria for 
evaluating Borrower’s financial condition will be the same after such change in GAAP as 
if such change had not been made. 
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SECTION 2. THE CREDIT. 
 
Section 2.1. Credit.  Subject to the terms and conditions hereof, Lender agrees to make 

a term loan available to Borrower (the “Credit”) in an aggregate principal amount not to exceed 
the Credit Commitment on and after January 6, 2011 up to the Credit Availability Termination 
Date.  The Credit will be disbursed in one or more advances (each, an “Advance” and, 
collectively, the “Advances”), provided that (i) the conditions precedent to Advances specified 
in Section 6 are met; (ii) Borrower may not draw more than once during any calendar month and 
(iii) any portion of the Credit Commitment not utilized on or before the Credit Availability 
Termination Date will automatically expire.  Any amount prepaid on the Credit may not be 
reborrowed.   

 
Section 2.2. Advances.  Each request for an Advance shall (i) specify the date of the 

Advance requested (which will be a Business Day at least two (2) Business Days from the date 
Lender receives a request) and (ii) specify the amount of such Advance in a Draw Certificate in 
the form attached hereto as Exhibit B executed by an Authorized Representative of Borrower.  
Subject to the provisions of Section 6 hereof, the proceeds of each Advance will be transferred to 
the Borrower Operating Account (as required by Section 7.9) in immediately available funds. 
Borrower agrees that Lender may rely upon any written notice given by any person Lender in 
good faith believes is an Authorized Representative without the necessity of independent 
investigation. 

 
Section 2.3. Repayment of Principal Amount of Credit; Credit Maturity Date.  

Borrower promises to repay Lender at its address specified in Section 3.5 the aggregate unpaid 
principal amount of all Advances made to Borrower by Lender in installments on each 
repayment date in accordance with the amortization schedule set forth on Schedule 2.3 together 
with any remaining unpaid principal due and payable on the Maturity Date and as provided in 
this Section 2.3.  Except as provided in Section 8.2 and 8.3, no principal payments, other than 
those set forth on Schedule 2.3, with respect to the Advances shall be required prior to the 
Maturity Date.  The Credit will mature on the Maturity Date. 

 
Section 2.4. The Promissory Note.  All Advances made under the Credit Commitment 

will be made against and evidenced by a single promissory note of Borrower in the form (with 
appropriate insertions) attached hereto as Exhibit C (the “Promissory Note”) payable to the 
order of Lender in the face amount of the Advance.  Notwithstanding the face amount of the 
Promissory Note, the Promissory Note shall evidence the actual amount of all Advances 
outstanding under the Credit Commitment.  The Promissory Note will be dated the day of the 
first Advance under this Agreement and will be expressed to bear interest as set forth in 
Section 3. 

 
Section 2.5. General Obligation.  The Promissory Note and the interest thereon shall 

be a general obligation of Borrower and shall be paid from any monies of Borrower lawfully 
available therefor.   
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SECTION 3. INTEREST, LATE FEES, COMMITMENT FEE AND PREPAYMENTS. 
 
Section 3.1. Interest. 
 

(a) Advances.  The outstanding principal balance of Advances will bear 
interest (which Borrower hereby promises to pay at the rates and at the times set forth 
herein) prior to maturity (whether by lapse of time, acceleration or otherwise) at the 
Fixed Rate and after maturity (whether by lapse of time, acceleration or otherwise), 
whether before or after judgment, until paid in full at the Default Rate. 
 

(b) Interest Payment Dates.  Interest on the Advances will be payable monthly 
in arrears on the first day of each month and at maturity.  Interest on any overdue 
principal on the Advances (whether by lapse of time, acceleration or otherwise) will be 
due and payable on demand. 

 
(c) Late Fees.  If payment of any principal of, or interest on, the Promissory 

Note or any other sum payable hereunder is not received within fifteen (15) calendar days 
after its due date, Lender shall have the right to impose a late charge relative to such 
payment in an amount equal to up to five percent (5.0%) of the amount of such past due 
payment, which charge, if imposed by Lender, shall be due and payable by Borrower im-
mediately upon receipt of written notice thereof.  
 
Section 3.2. Computation of Interest; Maximum Interest Rate.  All interest on the 

Obligations will be calculated on the basis of a year of 360 days for the actual number of days 
elapsed.  In no event shall the interest rate on the Obligations be more than the maximum rate 
allowed by law (including Government Code Section 53854). 

 
Section 3.3. Commitment Fee.  Borrower shall pay to Lender, upon execution of this 

Agreement, a non-refundable commitment fee for the Credit in an amount equal to $11,500. 
 

Section 3.4. Prepayments.   
 

(a) Voluntary Prepayment.  Borrower may voluntarily prepay Advances, in 
whole or in part; provided, however, that, except as provided in Section 3.4(b), all 
voluntary prepayments, regardless of the amount, shall trigger the applicable Prepayment 
Charge.  The applicable Prepayment Charge shall be due and payable by Borrower on the 
same day as any voluntary prepayment is received from Borrower by Lender.  Multiple 
voluntary prepayments will result in multiple Prepayment Charges.  Unless the Advances 
are prepaid in full (together with the applicable Prepayment Charge), Lender shall have 
no obligation to modify the amortization schedule set forth on Schedule 2.3.  
Notwithstanding the foregoing, Borrower may voluntarily prepay Advances without any 
Prepayment Charge at any time during the ninety (90) day period immediately preceding 
the Maturity Date. 

 
(b) Mandatory Prepayment.  Borrower shall make a prepayment of the Credit at 

any time the portion of the principal amount of all Advances funded hereunder exceeds the 
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Credit Commitment.  Provided any such prepayment amount does not exceed the amount of 
such excess, such prepayment shall not trigger a Prepayment Charge. 

 
(c) Application of Prepayments.  All prepayments shall be applied in 

accordance with Section 3.5. 
 
(d) Notice.  Notice of prepayment of the principal amount of the Promissory 

Note, together with interest accrued thereon, shall be provided to Lender by Borrower at 
least one (1) Business Day prior to the date desired for prepayment. 
 
Section 3.5. Place and Application of Payments and Collections.  All payments of 

principal, interest, fees and all other Obligations payable hereunder will be made to Lender at the 
following address no later than 2:00 p.m. (Pacific Standard time) on the date any such payment is 
due and payable: 
 

River City Bank 
Loan Servicing Department 
2485 Natomas Park Drive, Suite 400 
Sacramento, CA 95833              
 
All payments and collections received in respect of the Obligations by Lender after the 

occurrence of an Event of Default will be remitted to Lender and distributed as follows:  
 

(a) first, to the payment of any outstanding fees and any reasonable costs and 
expenses incurred by Lender in monitoring, verifying, protecting, preserving or enforcing 
rights under this Agreement or the Promissory Note and in any event including all 
reasonable costs and expenses of a character which Borrower has agreed to pay under 
Sections 9.4 or 9.5; 

 
(b) second, to the payment of any accrued but unpaid interest due under the 

Promissory Note or this Agreement other than for principal; 
 
(c) third, to the payment of the outstanding principal of the Promissory Note; 

and 
 
(d) fourth, to Borrower or whoever may be lawfully entitled thereto. 

 
Section 3.6. Notations.  All Advances made against the Promissory Note and the rates 

of interest applicable thereto will be recorded by Lender on its books and records or, at its option 
in any instance, endorsed on a schedule to the Promissory Note and the unpaid principal balance 
and rates so recorded or endorsed by Lender will be prima facie evidence in any court or other 
proceeding brought to enforce the Promissory Note of the principal amount remaining unpaid, 
the status of the Advances evidenced by the Promissory Note and the interest rates applicable; 
provided, however, that the failure of Lender to record any of the foregoing will not limit or 
otherwise affect the obligation of Borrower to repay the principal amount of the Promissory Note 
together with accrued interest thereon.  Prior to any negotiation of the Promissory Note, Lender 
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will record on a schedule thereto the status of all amounts evidenced by the Promissory Note and 
the rates of interest applicable thereto. 

 
SECTION 4. DEBT SERVICE RESERVE ACCOUNT; SECURITY INTEREST. 

 
Section 4.1. Debt Service Reserve Account.  Borrower shall establish with Lender a 

non-interest bearing deposit account in the name of “River City Bank as Pledgee of the Marin 
Energy Authority” (the “Debt Service Reserve Account”) and into which Borrower shall deposit, 
prior to or concurrently with any Advance under this Agreement, cash in the amount of the Debt 
Service Reserve Amount.  The Debt Service Reserve Account shall be separate from other 
Borrower accounts with Lender and shall be maintained until the repayment in full of all 
Obligations.  Upon the occurrence of an Event of Default hereunder, the Debt Service Reserve 
Account will be available to repay Lender for the payment and performance of Obligations.  If at 
any time the amount in the Debt Service Reserve Account falls below the Debt Service Reserve 
Amount, Lender shall so notify Borrower and Borrower shall have five (5) days from receipt of 
such notice to increase the amount on deposit in such account to no less than the Debt Service 
Reserve Amount. 

 

Section 4.2. Security Interest.  Borrower hereby grants to Lender a first priority 
security interest in, upon, and right of set-off against, the amounts on deposit in the Debt Service 
Reserve Account. 

 
SECTION 5. REPRESENTATIONS AND WARRANTIES. 
 
Borrower represents and warrants to Lender as follows: 
 
Section 5.1. Organization and Qualification; Authority; Consents.  Borrower (a) is a 

public agency formed under the provisions of the Joint Exercise of Powers Act of the State of 
California (Government Code Section 6500, et seq.) that is qualified to be a community choice 
aggregator pursuant to California Public Utilities Code Section 366.2 and (b) has full and 
adequate power to own its Property and conduct its business as now conducted, and is duly 
licensed or qualified in each jurisdiction in which the nature of the business conducted by it or 
the nature of the Property owned or leased by it requires such licensing or qualifying unless the 
failure to be so licensed or qualified would not have a material adverse effect on its business, 
operations or assets.  Borrower has the agency power to enter into this Agreement and the 
Promissory Note,  to make the borrowings herein provided for, to issue its Promissory Note in 
evidence thereof and to perform each and all of the matters and things herein and therein 
provided for; and this Agreement and the Promissory Note do not, nor does the performance or 
observance by Borrower of any of the matters or things herein or therein provided for, 
contravene any provision of law or the Joint Powers Agreement or any covenant, indenture or 
agreement of or affecting Borrower or any of its Properties, including the Shell Agreements.  
The execution, delivery, performance and observance by Borrower of this Agreement, the 
Promissory Note and the other instruments and documents executed by Borrower in connection 
with this Agreement do not and, at the time of delivery hereof, will not require any consent or 
approval of any other Person, other than such consents and approvals that have been given or 
obtained. 
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Section 5.2. Legal Effect.  This Agreement and the Promissory Note constitute legal, 

valid and binding agreements of Borrower, enforceable in accordance with their respective 
terms, subject to laws relating to bankruptcy, insolvency or other laws affecting the enforcement 
of creditors’ rights generally and the application of equitable remedies if equitable remedies are 
sought. 

 
Section 5.3. Subsidiaries.  Borrower has no Subsidiaries.   
 
Section 5.4. Use of Proceeds.  Borrower will use the proceeds of the Advances solely for 

purposes consistent with the purpose of Borrower as set forth in the Joint Powers Agreement, 
including for purposes consistent with the community choice aggregation program established by 
Borrower pursuant to California Public Utilities Code Section 366.2. 
 

Section 5.5. Financial Reports.  Effective with the delivery to Lender of financial 
statements required by Section 7.2, the statements of financial condition of Borrower  as at the 
date of such statements delivered to Lender, and the related statements of income, retained 
earnings and cash flows of Borrower  for the fiscal year then ended and accompanying notes 
thereto, which financial statements are accompanied by the audit of independent public 
accountants, and the unaudited interim statements of financial condition of Borrower as at the 
date of such statements delivered to Lender and the related statements of income and cash flows 
of Borrower for the period then ended, fairly present the financial condition of Borrower as at 
said dates and the results of its operations and cash flows for the periods then ended in 
conformity with GAAP applied on a consistent basis.  Borrower has no contingent liabilities 
which are material to it other than, with respect to any financial statements delivered to Lender, 
as indicated on said financial statements. 

 
Section 5.6. Full Disclosure.  The statements and other information furnished to 

Lender in connection with the negotiation of this Agreement and the Promissory Note and the 
commitment by Lender to provide the financing contemplated hereby do not contain any untrue 
statements of a material fact or omit a material fact necessary to make the material statements 
contained herein or therein not misleading; provided, that, Lender acknowledges that as to any 
projections furnished to Lender, Borrower only represents that the same were prepared on the 
basis of information and estimates Borrower believed to be reasonable at the time such 
information was prepared. 

 
Section 5.7. Litigation.  There is no litigation  or  governmental  proceeding pending, 

nor to the knowledge of Borrower threatened in writing, against Borrower which if adversely 
determined would result in any material adverse change in the financial condition, Properties, 
business or operations of Borrower. 

 
Section 5.8. Good Title.  Borrower  has good and defensible title to its Properties as 

reflected on the most recent balance sheet of Borrower furnished to Lender, subject to no Liens 
other than Permitted Liens or as otherwise limited by applicable law. 
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Section 5.9. Members.  Borrower is not a party to any contracts or agreements with any 
of its members on terms and conditions which are less favorable to Borrower than would be usual 
and customary in similar contracts or agreements between Persons not affiliated with each other. 
 

Section 5.10. Compliance with Laws.  Borrower is in compliance with the requirements of 
all federal, state and local laws, rules and regulations applicable to or pertaining to its Properties or 
business operations (including, without limitation, laws and regulations establishing quality criteria 
and standards for air, water, land and toxic or hazardous wastes and substances), non-compliance 
with which could have a material adverse effect on the financial condition, Properties, business or 
operations of Borrower.  Borrower has not received notice to the effect that its operations are not in 
compliance with any of the requirements of applicable federal, state or local environmental, health 
and safety statutes and regulations or are the subject of any governmental investigation evaluating 
whether any remedial action is needed to respond to a release of any toxic or hazardous waste or 
substance into the environment, which non-compliance or remedial action could have a material 
adverse effect on the financial condition, Properties, business or operations of Borrower. 

 
Section 5.11. Other Agreements.  Borrower is not in default under the terms of any 

covenant, indenture or agreement of or affecting Borrower or any of its Properties, which default if 
uncured would have a material adverse effect on the financial condition, Properties, business or 
operations of Borrower. 

 
Section 5.12. No Default.  No Default or Event of Default has occurred or is continuing. 
 
Section 5.13. Fiscal Year.  Borrower’s fiscal year commences on each April 1 and ends 

on each March 31. 
 
SECTION 6.  CONDITIONS PRECEDENT. 
 
The obligation of Lender to make any Advance is subject to the following conditions 

precedent: 
 
Section 6.1. All Advances.  As of the time of the making of each Advance (including 

the initial Advance unless otherwise specified): 
 
(a) each of the representations and warranties set forth in Section 5 hereof and 

in the Promissory Note shall be true and correct as of said time, except that the 
representations and warranties made under Section 5.5 (except for the initial Advance) 
shall be deemed to refer to the most recent financial statements furnished to Lender 
pursuant to Section 7.2 hereof; 

 
(b) Borrower shall be in full compliance with all of the material terms and 

conditions of this Agreement and the Promissory Note, and no Default or Event of Default 
will have occurred and be continuing;  

 
(c) The amount on deposit in the Debt Service Reserve Account shall be no 

less than the Debt Service Reserve Amount; 
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(d) Borrower shall have delivered to Lender fully executed copies of each of 

the Shell Agreements, as amended as of the date of the Draw Certificate; and 
 
(e) Borrower shall have executed and delivered to Lender a complete and 

accurate Draw Certificate. 
 

The execution and delivery of a Draw Certificate for any Advance pursuant hereto 
constitutes and will constitute Borrower’s warranty as to the foregoing effects. 

 
Section 6.2. Initial Advance.  At or prior to the making of the initial Advance, 

Borrower shall have made the payment to Lender required by Section 3.3 and the following 
conditions precedent shall also be satisfied: 

 
(a) Lender shall have received the following (each to be properly executed 

and completed) and the same shall have been approved as to form and substance by 
Lender: 

 
(i) the Promissory Note; 
 
(ii) this Agreement; 
 
(iii) each of the resolutions adopted by the Board of Directors of 

Borrower with respect to this Agreement, certified by an Authorized Officer; 
 
(iv) an incumbency certificate containing the name, title and genuine 

signatures of each of Borrower’s Authorized Representatives; 
 
(v) the opinions of general counsel and special counsel to Borrower, 

dated the Closing Date and addressed to Lender, in form and substance 
reasonably satisfactory to Lender, with appropriate qualifications, assumptions 
and limitations; 

 
(vi) copies (executed or certified, as may be appropriate) of the 

organizational documents of Borrower  and all legal documents or proceedings 
(including minutes of board meetings) taken in connection with the execution and 
delivery of this Agreement and the Promissory Note to the extent Lender or its 
counsel may reasonably request; and 

 
(vii) payment by Borrower of all payments and expenses required to be 

paid by Borrower pursuant to Section 9.4(a) of this Agreement. 
 
(b) All obligations payable or otherwise due to Lender pursuant to the terms 

of either of the Existing Agreements shall have been paid in full or shall be paid in full 
from proceeds of the initial Advance (it being agreed and understood by Borrower that 
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Lender may apply the proceeds of the initial Advance for this purpose to the full extent 
necessary to satisfy the obligations under the Existing Agreements). 

 
(c) legal matters incident to the execution and delivery of this Agreement and 

the Promissory Note and to the transactions contemplated hereby and thereby shall be 
reasonably satisfactory to Lender and its counsel. 

 
SECTION 7. COVENANTS. 

 
 Borrower agrees that, so long as any credit is available to or in use by Borrower hereunder, 
except to the extent compliance in any case or cases is waived in writing by Lender: 
 
 Section 7.1. Maintenance of Business.  Borrower shall preserve and maintain its 
existence.  Borrower shall preserve and keep in force and effect all licenses, permits and franchises 
necessary to the proper conduct of its business and shall conduct its business affairs in a reasonable 
and prudent manner.  Borrower shall maintain executive and management personnel with 
substantially the same qualifications and experience as the present executive and management 
personnel, and shall provide Lender with written notice of any change in executive and management 
personnel. 
  
 Section 7.2. Financial Reports.  Borrower shall maintain a standard system of accounting 
in accordance with GAAP and shall furnish to Lender and its duly authorized representatives such 
information respecting the business and financial condition of Borrower as Lender may reasonably 
request; and without any request, shall furnish to Lender: 
 

(a) as soon as available, and in any event within forty-five (45) days after the 
close of each quarter, an unaudited balance sheet of Borrower as of the last day of the period 
then ended and the statements of income, retained  earnings and cash flows of Borrower  for 
the period then ended, prepared in accordance with GAAP and in a form acceptable to 
Lender; 

 
(b) as soon as available, and in any event within six (6) months after the close of 

each annual accounting period of Borrower, a copy of the audited balance sheet of Borrower 
as of the last day of the period then ended and the statements of income, retained earnings 
and cash flows of Borrower  for the period then ended, and accompanying notes thereto, 
each in reasonable detail showing in comparative form the figures for the previous fiscal 
year, accompanied by an unqualified opinion thereon of Borrower’s independent public 
accountants, to the effect that the financial statements have been prepared in accordance 
with GAAP and present fairly in accordance with GAAP the financial condition of 
Borrower as of the close of such fiscal year and the results of its operations and cash flows 
for the fiscal year then ended and that an examination of such accounts in connection with 
such financial statements has been made in accordance with generally accepted auditing 
standards and, accordingly, such examination included such tests of the accounting records 
and such other auditing procedures as were considered necessary in the circumstances;  
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(c) promptly after receipt thereof, any additional written reports, management 
letters or other detailed information contained in writing concerning significant aspects of 
Borrower’s operations and financial affairs given to it by its independent public accountants; 

 
(d) promptly after knowledge thereof shall have come to the attention of any 

responsible officer of Borrower, written notice of any litigation threatened in writing or any 
pending litigation or governmental proceeding or labor controversy against Borrower which, 
if adversely determined, would materially adversely affect the financial condition, 
Properties, business or operations of Borrower or result in the occurrence of any Default or 
Event of Default hereunder; and 

 
(e)  promptly after the request therefore, all such other information as Lender  

may reasonably request. 
 

Each of the financial statements furnished to Lender pursuant to subsection (b) of this Section shall 
be accompanied by a written certificate in the form attached hereto as Exhibit D signed by the chief 
financial officer of Borrower to the effect that to the best of such officer’s knowledge and belief no 
Default or Event of Default has occurred during the period covered by such statements or, if any 
such Default or Event of Default has occurred during such period, setting forth a description of such 
Default or Event of Default and specifying the action, if any, taken by Borrower to remedy the 
same. 
 

Section 7.3. Inspection.  Borrower shall permit Lender and its duly authorized 
representatives and agents, at such times and intervals as Lender may designate, but in any event, no 
more than six (6) times during any twelve (12) month period so long as no Default or Event of 
Default has occurred and is continuing: (i) to visit and inspect any of the Properties, books and 
financial records of Borrower and to examine and make copies of the books of accounts and other 
financial records of Borrower, and (ii) to discuss the affairs, finances and accounts of Borrower 
with, and to be advised as to the same by, the executive officers of Borrower and other officers, 
employees and independent public accountants of Borrower (and by this provision Borrower each 
authorizes such accountants to discuss with Lender or its agents and representatives the finances and 
affairs of Borrower). Without limiting the generality of the foregoing, Borrower shall promptly 
provide all information and access requested by Lender as Lender determines is necessary or 
required in connection with the preparation of its own financial statements. 
 

Section 7.4. Indebtedness for Borrowed Money.  As of the date hereof, Borrower has no 
outstanding Indebtedness for Borrowed Money, except as set forth on Schedule 7.4.  Except as 
disclosed on Schedule 7.4, Borrower shall not issue, incur, assume, create or have outstanding any 
Indebtedness for Borrowed Money; provided, however, that the foregoing shall not restrict nor 
operate to prevent the Obligations of Borrower owing to Lender hereunder. 
 
 Section 7.5. Liens.  Borrower shall not create, incur or permit to exist any Lien of any 
kind on any Property owned by Borrower or any Subsidiary; provided, however, that the foregoing 
shall not apply to nor operate to prevent: 
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(a) Liens arising by statute in connection with worker’s compensation, 
unemployment insurance, old age benefits, social security obligations, taxes, assessments, 
statutory obligations or other similar charges, good faith cash deposits in connection with 
tenders, contracts or leases to which Borrower is a party or other cash deposits required to be 
made in the ordinary course of business, provided in each case that the obligation is not 
Indebtedness for Borrowed Money and that the obligation secured is not overdue or, if 
overdue, is being contested in good faith by appropriate proceedings which prevent 
enforcement of the matter under contest and adequate reserves have been established 
therefor; 

 
(b) mechanics’, workmen’s, materialmen’s, landlords’, carriers’, or other similar 

Liens arising in the ordinary course of business with respect to obligations which are not due 
or which are being contested in good faith by appropriate proceedings which prevent 
enforcement of the matter under contest;  

 
(c) the pledge of assets for the purpose of securing an appeal, stay or discharge 

in the course of any legal proceeding, provided that the aggregate amount of liabilities of 
Borrower secured by a pledge of assets permitted under this subsection, including interest 
and penalties thereon, if any, shall not be in excess of $100,000 at any one time outstanding; 
and 

 
(d) the Liens of Shell Energy through the Shell Security Agreement and Shell 

Collateral Account Agreements. 
 
 The Liens described in clauses (a) through (d) of this Section 7.5 are collectively referred to 
in this Agreement as the “Permitted Liens.” 
 
 Section 7.6. Investments, Acquisitions, Loans, Advances and Guaranties.  Borrower  shall 
not directly or indirectly, make, retain or have outstanding any investments (whether through 
purchase of stock or obligations or otherwise) in, or loans or advances (other than for travel 
advances and other similar cash advances made to employees in the ordinary course of business) to, 
any other Person, or acquire all or any substantial part of the assets or business of any other Person 
or division thereof, or be or become liable as endorser, guarantor, surety or otherwise for any debt, 
obligation or undertaking of any other Person, or otherwise agree to provide funds for payment of 
the obligations of another, or supply funds thereto or invest therein or otherwise assure a creditor of 
another against loss, or apply for or become liable to the issuer of a letter of credit which supports 
an obligation of another, or subordinate any claim or demand it may have to the claim or demand of 
any other Person.  
 
 Section 7.7. Compliance with Laws.  Borrower shall comply in all respects with the 
requirements of all laws, rules, regulations, ordinances and orders applicable to or pertaining to its 
Properties or business operations, non-compliance with which could have a material adverse effect 
on the financial condition, Properties, business or operations of Borrower or could result in a Lien 
upon any of its Property. 
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 Section 7.8. Burdensome Contracts With Members.  Borrower shall not enter into any 
contract, agreement or business arrangement with any of its members on terms and conditions 
which are less favorable to Borrower than would be usual and customary in similar contracts, 
agreements or business arrangements between Persons not affiliated with each other. 
 
 Section 7.9. Maintenance of Primary Deposit Account With Lender.  Borrower shall 
maintain its primary deposit account (the “Borrower Operating Account”) with Lender. 
 
 Section 7.10. Notices of Claims and Litigation.  Borrower shall promptly inform Lender in 
writing of (a) all material adverse changes in Borrower’s financial condition, (b) all existing or 
written threats of litigation, claims, investigations, administrative proceedings or similar actions 
affecting Borrower which could materially affect the financial condition of Borrower and (c) any 
breach or alleged breach by Borrower of any material term of any Shell Agreement. 
 
 Section 7.11. Insurance.  Borrower shall maintain fire and other risk insurance, public 
liability insurance, and such other insurance as Lender may require with respect to Borrower’s 
Properties and operations, in form, amounts, coverages and with insurance companies reasonably 
acceptable to Lender.  Borrower, upon request of Lender, will deliver to Lender from time to time 
the policies or certificates of insurance in form satisfactory to Lender, including stipulations that 
coverages will not be cancelled or diminished without at least ten (10) days prior written notice to 
Lender.  Each insurance policy also shall include an endorsement providing that coverage in favor 
of Lender will not be impaired in any way by any act, omission or default of Borrower or any other 
person.   
 
 Section 7.12. Insurance Reports.  Borrower shall furnish to Lender, upon request of 
Lender, reports on each existing insurance policy showing such information as Lender may 
reasonably request, including without limitation the following:  (1) the name of the insurer; (2) the 
risks insured; (3) the amount of the policy; (4) the properties insured; (5) the then current property 
values on the basis of which insurance has been obtained, and the manner of determining those 
values; and (6) the expiration date of the policy. 
 
 Section 7.13. Other Agreements.  Borrower shall comply with all terms and conditions of 
all other agreements, whether now or hereafter existing, between Borrower and any other party and 
notify Lender immediately in writing of any default in connection with any other such agreements. 
 
 Section 7.14. Performance.  Borrower shall perform and comply, in a timely manner, with 
all terms, conditions, and provisions set forth in this Agreement, in the Promissory Note and in all 
other instruments and agreements between Borrower and Lender.  Borrower shall notify Lender 
immediately in writing of any default in connection with any agreement. 
 
 Section 7.15. Compliance Certificates.  Borrower shall, unless waived in writing by 
Lender, provide Lender, at least annually, with a certificate executed by Borrower’s chief financial 
officer, or other officer or person acceptable to Lender, certifying that the representations and 
warranties set forth in this Agreement are true and correct as of the date of the certificate and further 
certifying that, as of the date of the certificate, no Event of Default exists under this Agreement. 
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 Section 7.16. Maintenance of Revenues in Excess of Expenditures.  Borrower shall fix, 
prescribe and collect rates, fees and charges for the services and commodities provided by the 
System which will be sufficient to yield Net Revenues during each fiscal year which shall equal at 
least 125% of the sum of payments of principal and interest on all outstanding Indebtedness for 
Borrowed Money and Obligations of Borrower to Lender in that fiscal year. 

 
Borrower covenants and agrees that if Net Revenues in any fiscal year are less than the 

amount specified above, Borrower shall direct the Consulting Engineer to make recommendations 
as to the revision of Borrower’s business operations and its schedule of rates, fees and charges for 
the use of the System and the services rendered by Borrower in connection with the System, and 
after receiving such recommendations and giving reasonable opportunity for such recommendations 
to be implemented by Borrower, shall take all lawful measures to revise its schedule of rates, fees 
and charges as may be necessary to produce Net Revenues in the amount specified above in the next 
succeeding fiscal year. 

 
In the event that Net Revenues for any fiscal year are less than the amount specified in the 

first paragraph of this section, but Borrower promptly has taken prior to or during the next 
succeeding fiscal year all lawful measures to revise the schedule of rates, fees and charges as 
required by the preceding paragraph, such deficiency in Net Revenues shall not constitute an Event 
of Default.  Nevertheless, if after taking the measures required by the preceding paragraph to revise 
the schedule of rates, fees and charges, Net Revenues in the next succeeding fiscal year are less than 
the amount specified in the first paragraph of this section, such deficiency in Net Revenues shall 
constitute an Event of Default. 
 

Section 7.17. Shell Agreements.  Borrower shall not agree or otherwise consent to any 
amendment, modification or restatement of any of the Shell Agreements if such amendment, 
modification or restatement would adversely impact Lender unless Borrower has received the prior 
written consent of Lender.   
 

Section 7.18. Fiscal Year.  Borrower shall not change its fiscal year without the prior 
written consent of Lender. 

 
Section 7.19. Consulting Engineer.  Borrower shall not retain a Consulting Engineer 

unless such Consulting Engineer has been approved by Lender; provided, however, that Dalessi 
Management Consulting and Paradigm Energy Consulting shall be deemed to be approved by 
Lender. 
 

SECTION 8. EVENTS OF DEFAULT AND REMEDIES. 
 
Section 8.1. Events of Default.  Any one or more of the following will constitute an 

“Event of Default” hereunder: 
 

(a) default in the payment when due (whether by lapse of time, acceleration or 
otherwise) of (i) any principal on the Promissory Note payable by Borrower hereunder, 
(ii) any accrued interest on the Promissory Note within five (5) days when due and 
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payable by Borrower hereunder or (iii) any other Obligation within five (5) days when 
due and payable by Borrower; or 

 
(b) default in the observance or performance of any provision hereof, the 

Promissory Note or any Shell Agreement which is not remedied within fifteen (15) days 
after written notice thereof to Borrower by Lender; or 

 
(c) any representation or warranty made by Borrower herein or in any 

statement or certificate furnished by it pursuant hereto, or in connection with any 
Advance made hereunder (including but not limited to Draw Certificates), proves untrue 
in any material respect as of the date of the issuance or making thereof; or 

 
(d) either this Agreement or the Promissory Note for any reason ceases to be 

in full force and effect or is declared to be null and void, or Borrower takes any action for 
the purpose of repudiating or rescinding this Agreement or the Promissory Note; or 

 
(e) any judgment or judgments, writ or writs or warrant or warrants of 

attachment, or any similar process or processes in an aggregate amount in excess of 
$100,000 is entered or filed against Borrower or against any of its Properties and remains 
unvacated, unbonded or unstayed for a period of thirty (30) days; or 

 
(f) Borrower defaults under any loan, extension of credit, security agreement, 

purchase or sales agreement, or any other agreement in favor of any other creditor or 
Person that may materially affect any of Borrower’s property or Borrower’s ability to 
repay the Obligations or Borrower’s ability to perform its obligations under this 
Agreement; or 

 
(g) A material adverse change occurs in Borrower’s financial condition, or 

Lender believes, in its reasonable discretion, the prospect of payment or performance of 
Borrower’s obligations under this Agreement is materially impaired; or 

 
(h) Borrower (i) takes any steps to effect a Winding-Up, (ii) fails to pay, or 

admits in writing its inability to pay, its debts generally as they become due, or (iii) fails 
to contest in good faith any appointment or proceeding described in Section 8.1(i); or 

 
(i) a custodian, receiver, administrative receiver, administrator, trustee, 

examiner, liquidator or similar official is appointed for Borrower or any substantial part 
of any of its Properties, or a Winding-Up proceeding is instituted against Borrower, and 
such appointment continues undischarged or such proceeding continues undismissed or 
unstayed for a period of thirty (30) days. 
 
Section 8.2. Non-Insolvency Default Remedies.  When  any Event  of  Default  

described  in clauses (a) through (g) of Section 8.1 has occurred and is continuing, Lender or any 
permitted holder of the Promissory Note may, by notice to Borrower, take either or both of the 
following actions: 
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(a) terminate the obligation of Lender to extend any further credit hereunder 
(including but not limited to Advances) on the date (which may be the date thereof) 
stated in such notice; and 

 
(b) declare the principal of and the accrued interest on the Promissory Note 

then outstanding to be forthwith due and payable and thereupon the Promissory Note, 
including both principal and interest and all fees, charges and other amounts payable 
hereunder, will be and become immediately due and payable without further demand, 
presentment, protest or notice of any kind. 

 
Section 8.3. Insolvency Default Remedies.  When any Event of Default described in 

clauses (h) or (i) of Section 8.1 has occurred and is continuing, then the Promissory Note, 
including both principal and interest and all fees and charges payable hereunder and under the 
Promissory Note, will immediately become due and payable without presentment, demand, 
protest or notice of any kind, and the obligation of Lender to extend further credit pursuant to 
any of the terms hereof will immediately terminate. 
 

SECTION 9. MISCELLANEOUS. 
 
Section 9.1. Holidays.  If any payment hereunder becomes due and payable on a day 

which is not a Business Day, the due date of such payment will be extended to the next 
succeeding Business Day on which date such payment will be due and payable.  In the case of 
any principal falling due on a day which is not a Business Day, interest on such principal amount 
will continue to accrue during such extension at the Fixed Rate, which accrued amount will be 
due and payable on the next scheduled date for the payment of interest. 

 
Section 9.2. No Waiver, Cumulative Remedies.  No delay or failure on the part of 

Lender or on the part of the holder of the Promissory Note in the exercise of any power or right 
will operate as a waiver thereof or as an acquiescence in any default, nor will any single or 
partial exercise of any power or right preclude any other or further exercise thereof, or the 
exercise of any other power or right.  The rights and remedies hereunder of Lender and of the 
holder of the Promissory Note are cumulative to, and not exclusive of, any rights or remedies 
which any of them would otherwise have.  Borrower agrees that in the event of any breach or 
threatened breach by Borrower of any covenant, obligation or other provision contained in this 
Agreement, Lender shall be entitled (in addition to any other remedy that may be available to 
Lender) to: (i) a decree or order of specific performance or mandamus to enforce the observance 
and performance of such covenant, obligation or other provision; and (ii) an injunction 
restraining such breach or threatened breach. Borrower further agrees that neither Lender nor any 
other person or entity shall be required to obtain, furnish or post any bond or similar instrument 
in connection with or as a condition to obtaining any remedy referred to in this Section, and 
Borrower irrevocably waives any right it may have to require the obtaining, furnishing or posting 
of any such bond or similar instrument. 

 
Section 9.3. Amendments, Etc.  No amendment, modification, termination or waiver of 

any provision of this Agreement or the Promissory Note nor consent to any departure by 
Borrower therefrom, will in any event be effective unless the same is in writing and signed by 
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Lender.  No notice to or demand on Borrower in any case will entitle Borrower to any other or 
further notice or demand in similar or other circumstances. 

 
Section 9.4. Costs and Expenses.   
 

(a) Borrower shall pay all reasonable out-of-pocket expenses incurred by 
Lender (including the reasonable fees, charges and disbursements of counsel for Lender) 
in connection with the preparation, negotiation, execution, delivery and administration of 
this Agreement or any amendments, modifications or waivers of the provisions hereof or 
thereof (whether or not the transactions contemplated hereby or thereby shall be 
consummated) including, without limitation, a $1,000 documentation fee. 

 
(b) Borrower agrees to pay on demand all reasonable costs and expenses 

(including attorneys’ fees and expert witness fees), if any, incurred by Lender or any 
other holder of the Obligations in connection with the enforcement of this Agreement, the 
Promissory Note or any other instrument or document to be delivered hereunder or in 
connection with any action, suit or proceeding brought against Lender by any Person 
which arises out of the transactions contemplated hereby or out of any action or inaction 
by Lender hereunder or thereunder. 
 
Section 9.5 Indemnity.  Whether or not the transactions contemplated hereby shall be 

consummated, Borrower shall indemnify, defend and hold harmless Lender and its officers, 
directors, employees, counsel, agents and attorneys-in-fact (each, an “Indemnified Person”) 
from and against any and all liabilities, obligations, losses, damages, penalties, actions, 
judgments, suits, costs, charges, expenses or disbursements (including attorneys’ costs and 
expert witnesses’ fees): 
 

(a) of any kind or nature whatsoever with respect to the execution, delivery, 
enforcement, performance and administration of this Agreement and the Promissory 
Note, or the transactions contemplated hereby and thereby, and with respect to any 
investigation, litigation or proceeding (including any Winding-Up or appellate 
proceeding) related to this Agreement or the Advances or the use of the proceeds thereof, 
whether or not any Indemnified Person is a party thereto; and 
 

(b) which may be incurred by or asserted against such Indemnified Person in 
connection with or arising out of any pending or threatened investigation, litigation or 
proceeding, or any action taken by any Person, arising out of or related to any Property of 
Borrower; 

 
(all the foregoing, collectively, the “Indemnified Liabilities”); provided, that Borrower shall 
have no obligation hereunder to any Indemnified Person with respect to Indemnified Liabilities 
to the extent arising from the gross negligence or willful misconduct of such Indemnified Person. 
 

No action taken by legal counsel chosen by Lender in defending against any 
investigation, litigation or proceeding or requested remedial, removal or response action vitiates 
or in any way impairs Borrower’s obligation and duty hereunder to indemnify and hold harmless 
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Lender unless such action involved gross negligence or willful misconduct.  Neither Borrower 
nor any other Person is entitled to rely on any inspection, observation, or audit by Lender or its 
representatives or agents.  Lender owes no duty of care to protect Borrower or any other Person 
against, or to inform Borrower or any other Person of, any adverse condition affecting any site or 
Property.  Lender is not obligated to disclose to Borrower or any other Person any report or 
findings made as a result of, or in connection with, any inspection, observation or audit by 
Lender or its representatives or agents. 
 

The obligations in this Section 9.5 shall survive payment of all other Obligations.  At the 
election of any Indemnified Person, Borrower shall defend such Indemnified Person using legal 
counsel satisfactory to such Indemnified Person in such Person’s sole discretion, at the sole cost 
and expense of Borrower.  All amounts owing under this Section 9.5 shall be paid within thirty 
(30) days after demand. 
 

Section 9.6. Survival of Representations.  All representations and warranties made 
herein or in certificates given pursuant hereto will survive the execution and delivery of this 
Agreement, and will continue in full force and effect with respect to the date as of which they 
were made as long as any credit is in use or available hereunder. 

 
Section 9.7. Notices.  Except as otherwise specified herein, all notices hereunder will 

be in writing  (including by hand, post, courier or telecopy) and will be given to the relevant 
party at its address or telecopier number set forth below, or such other address or telecopier 
number as such party may hereafter specify by notice to the other given by certified or registered 
mail, by Federal Express or DHL, by telecopy or by other telecommunication device capable of 
creating a written record of such notice and its receipt.  Notices hereunder will be addressed: 

 
To Borrower at: 
 
Marin Energy Authority 
781 Lincoln Avenue, Suite 320 
San Rafael, CA  94901 
Telephone:  (415) 464-6010 
Telecopy:    (415) 459-8095 
Attention:  Executive Director 
 
To Lender at: 
 
River City Bank 
2485 Natomas Park Drive, Suite 400 
Sacramento, CA  95833 
Telephone:  (916) 567-2700 
Telecopy:    (916) 567-2779 
Attention:   Janice Mosley 

Loan Servicing Department 
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With a copy (not constituting notice) to: 
 
Boutin Jones Inc. 
555 Capitol Mall, Suite 1500 
Sacramento, CA  95814 
Telephone:  (916) 321-4444 
Telecopy:    (916) 558-6210 
Attention:  Iain Mickle, Esq. 
 
Each such notice, request or other communication will be effective (i) if given by 

telecopier, when such telecopy is transmitted to the telecopier number specified in this 
Section and a confirmation of such telecopy has been received by the sender, (ii) if given by 
mail, three (3) days after such communication is deposited in the mail, certified or registered 
with return receipt requested, addressed as aforesaid or (iii) if given by any other means, when 
delivered at the addresses specified in this Section; provided that any notice given pursuant to 
Section 2.2 hereof will be effective only upon receipt. 

 
For notice purposes, Borrower agrees to keep Lender informed at all times of Borrower’s 

current address. 
 
Section 9.8. Headings.  Section headings used in this Agreement are for convenience 

of reference only and are not a part of this Agreement for any other purpose. 
 
Section 9.9. Severability of Provisions.  Any provision of this Agreement which is 

prohibited or unenforceable in any jurisdiction will, as to such jurisdiction, be ineffective to the 
extent of such prohibition or unenforceability without invalidating the remaining provisions 
hereof or affecting the validity or enforceability of such provision in any other jurisdiction. 

 
Section 9.10. Counterparts.  This Agreement may be executed in any number of 

counterparts, and by different parties hereto on separate counterparts, and all such counterparts 
taken together will be deemed to constitute one and the same instrument. 

 
Section 9.11. Assignments, Binding Nature, Governing Law, Etc.  This Agreement will 

be binding upon Borrower and its permitted successors and assigns, and will inure to the benefit 
of Lender and the benefit of its permitted successors and assigns, including any permitted 
subsequent holder of the Promissory Note.  This Agreement and the rights and duties of the 
parties hereto will be construed and determined in accordance with the internal laws of the 
State of California without regard to principles of conflicts of  laws.  This Agreement 
constitutes the entire understanding of the parties with respect to the subject matter hereof and 
any prior agreements, whether written or oral, with respect thereto are superseded hereby.  
Borrower may not assign its rights hereunder without the written consent of Lender.  Lender may 
assign its rights hereunder without the consent of Borrower, but only if after any such assignment 
Lender acts as the lead agent or administrative agent with respect to this Agreement. 

 
Section 9.12. Submission to Jurisdiction; Waiver of Jury Trial.  Borrower hereby 

submits to the nonexclusive jurisdiction of the United States District Court for the Eastern 
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District of California and of any California State court sitting in the County of Sacramento for 
purposes of all legal proceedings arising out of or relating to this Agreement or the transactions 
contemplated hereby.  Borrower irrevocably waives, to the fullest extent permitted by law, any 
objection which it may now or hereafter have to the laying of the venue of any such proceeding 
brought in such a court has been brought in an inconvenient forum.  Borrower and Lender each 
hereby irrevocably waive any and all right to trial by jury in any legal proceeding arising 
out of or relating to this Agreement or the Promissory Note or in the transactions 
contemplated thereby. 

 
Section 9.13. Time is of the Essence.  Time is of the essence in the enforcement of this 

Agreement. 
 
Section 9.14. Consent to Loan Participation .  Borrower agrees and consents to 

Lender’s sale or transfer, whether now or later, of one or more participation interests in the Loan 
to one or more purchasers, whether related or unrelated to Lender.  Lender may provide, without 
any limitation whatsoever, to any one or more purchasers, or potential purchasers, any 
information or knowledge Lender may have about Borrower or about any other matter relating to 
this Agreement, and Borrower hereby waives any rights to privacy Borrower may have with 
respect to such matters.  Borrower additionally waives any and all notices of sale of participation 
interests, as well as all notices of any repurchase of such participation interests.  Borrower also 
agrees that the purchasers of any such participation interests will be considered as the absolute 
owners of such interest in the Promissory Note and will have all the rights granted under the 
participation agreement or agreements governing the same of such participation interests.  
Borrower further waives all rights of offset or counterclaim that it may have now or later against 
Lender or against any purchaser of such a participation interest and unconditionally agrees that 
either Lender or such purchaser may enforce Borrower’s obligations under this Agreement 
irrespective of the failure or insolvency of any holder of any interest in the Promissory Note.  
Borrower further agrees that the purchaser of any such participation interests may enforce the 
interests irrespective of any personal claims or defenses that Borrower may have against Lender. 
 

Section 9.15. No Recourse Against Constituent Members of Borrower.  Borrower is 
organized as a Joint Powers Authority in accordance with the Joint Exercise of Powers Act of the 
State of California (Government Code Section 6500, et seq.) pursuant to the Joint Powers 
Agreement and is a public entity separate from its constituent members.  Borrower shall solely 
be responsible for all debts, obligations and liabilities accruing and arising out of this Agreement 
and the Promissory Note.  Lender shall have no rights and shall not make any claims, take any 
actions or assert any remedies against any of Borrower’s constituent members in connection with 
this Agreement or the Promissory Note. 
 

Section 9.16. Termination of Existing Agreements.  Effective upon the execution of this 
Agreement by Borrower and Lender, Lender shall have no obligation to make any advances to  
Borrower pursuant to the terms of either of the Existing Agreements and effective upon the 
satisfaction by Borrower of the payoff obligation set forth in Section 6.2(b) of this Agreement 
each of the Existing Agreements shall automatically terminate without any further action by 
Borrower or Lender, it being agreed and understood that the parties intend this Agreement to 
supersede and replace each of the Existing Agreements. 
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Upon your acceptance hereof in the manner hereinafter set forth, this Agreement will 

constitute a contract between us for the uses and purposes hereinabove set forth. 
 
Executed and delivered in Sacramento, California, as of the first date written above. 
 
 
MARIN ENERGY AUTHORITY 
 
 
By:________________________________ 

Dawn Weisz 
Interim Director 

 
 
By:________________________________ 

Charles McGlashan 
Chairman of the Board 

 
 
RIVER CITY BANK 
 
 
By:________________________________ 
Name:_____________________________ 
Its:________________________________ 
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SCHEDULE 2.3 
 

PRINCIPAL PAYMENT SCHEDULE 
 
 

DATE 
PRINCIPAL 
PAYMENT 

INTEREST 
PAYMENT 

 
TOTAL 

February 28, 2011 $27,764.43 $16,100.00 $43,864.43 

March 30, 2011 $33,923.40 $9,941.03 $43,864.43 

April 30, 2011 $33,745.39 $10,119.04 $43,864.43 

May 30, 2011 $34,219.45 $9,644.98 $43,864.43 

June 30, 2011 $34,052.65 $9,811.78 $43,864.43 

July 30, 2011 $34,518.15 $9,346.28 $43,864.43 

August 30, 2011 $34,362.64 $9,501.79 $43,864.43 

September 30, 2011 $34,518.00 $9,346.43 $43,864.43 

October 30, 2011 $34,970.51 $8,893.92 $43,864.43 

November 30, 2011 $34,832.14 $9,032.29 $43,864.43 

December 30, 2011 $35,275.90 $8,588.53 $43,864.43 

January 30, 2012 $35,149.09 $8,715.34 $43,864.43 

February 29, 2012 $35,584.01 $8,280.42 $43,864.43 

March 30, 2012 $35,739.68 $8,124.75 $43,864.43 

April 30, 2012 $35,630.44 $8,233.99 $43,864.43 

May 30, 2012 $36,051.93 $7,812.50 $43,864.43 

June 30, 2012 $35,954.50 $7,909.93 $43,864.43 

July 30, 2012 $36,366.96 $7,497.47 $43,864.43 

August 30, 2012 $36,281.45 $7,582.98 $43,864.43 

September 30, 2012 $36,445.47 $7,418.96 $43,864.43 

October 30, 2012 $36,844.25 $7,020.18 $43,864.43 

November 30, 2012 $36,776.80 $7,087.63 $43,864.43 

December 30, 2012 $37,166.34 $6,698.09 $43,864.43 

January 30, 2013 $37,111.09 $6,753.34 $43,864.43 

February 28, 2013 $37,703.74 $6,160.69 $43,864.43 

March 30, 2013 $37,656.25 $6,208.18 $43,864.43 

April 30, 2013 $37,619.55 $6,244.88 $43,864.43 

May 30, 2013 $37,985.59 $5,878.84 $43,864.43 

June 30, 2013 $37,961.35 $5,903.08 $43,864.43 

July 30, 2013 $38,317.85 $5,546.58 $43,864.43 

August 30, 2013 $38,306.20 $5,558.23 $43,864.43 

September 30, 2013 $38,479.37 $5,385.06 $43,864.43 

October 30, 2013 $38,821.44 $5,042.99 $43,864.43 

November 30, 2013 $38,828.83 $5,035.60 $43,864.43 

December 30, 2013 $39,161.15 $4,703.28 $43,864.43 

January 30, 2014 $39,181.42 $4,683.01 $43,864.43 
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DATE 
PRINCIPAL 
PAYMENT 

INTEREST 
PAYMENT 

 
TOTAL 

February 28, 2014 $39,649.25 $4,215.18 $43,864.43 

March 30, 2014 $39,677.37 $4,187.06 $43,864.43 

April 30, 2014 $39,717.17 $4,147.26 $43,864.43 

May 30, 2014 $40,024.71 $3,839.72 $43,864.43 

June 30, 2014 $40,077.67 $3,786.76 $43,864.43 

July 30, 2014 $40,375.17 $3,489.26 $43,864.43 

August 30, 2014 $40,441.38 $3,423.05 $43,864.43 

September 30, 2014 $40,624.22 $3,240.21 $43,864.43 

October 30, 2014 $40,906.47 $2,957.96 $43,864.43 

November 30, 2014 $40,992.80 $2,871.63 $43,864.43 

December 30, 2014 $41,264.77 $2,599.66 $43,864.43 

January 30, 2015 $41,364.68 $2,499.75 $43,864.43 

February 28, 2015 $41,700.88 $2,163.55 $43,864.43 

March 30, 2015 $41,808.72 $2,055.71 $43,864.43 

April 30, 2015 $41,929.21 $1,935.22 $43,864.43 

May 30, 2015 $42,175.08 $1,689.35 $43,864.43 

June 30, 2015 $42,309.43 $1,555.00 $43,864.43 

July 30, 2015 $42,544.69 $1,319.74 $43,864.43 

August 30, 2015 $42,693.05 $1,171.38 $43,864.43 

September 30, 2015 $42,886.05 $978.38 $43,864.43 

October 30, 2015 $43,105.23 $759.20 $43,864.43 

November 30, 2015 $43,274.81 $589.62 $43,864.43 

December 30, 2015 $43,483.15 $381.28 $43,864.43 

January 30, 2016 $43,666.63 $197.41 $43,864.04 
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SCHEDULE 7.4 
 

INDEBTEDNESS FOR BORROWED MONEY 
 

 
None. 
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EXHIBIT A 
 

Definitions 
 
 

 “Advance” and “Advances” is defined in Section 2.1.  
 
“Agreement” means this Credit Agreement, as the same may be amended, modified or 

restated from time to time in accordance with the terms hereof. 
 
“Authorized Representative” means those persons shown on the list of officers provided 

by Borrower pursuant to Section 6.2(a)(iv) hereof, or on any update of any such list provided by 
Borrower to Lender, or any further or different officer of Borrower so named by any Authorized 
Representative of Borrower in a written notice to Lender. 

 
“Borrower” is defined in the introductory paragraph. 
 

“Borrower Operating Account” is defined in Section 7.9. 
 

“Business Day” means a day (other than a Saturday or Sunday) on which banks are not 
authorized or required to close in Sacramento, California. 
 

“Capital Lease” means at any date any lease of Property which in accordance with 
GAAP is required to be capitalized on the balance sheet of the lessee. 

 
“Capitalized Lease Obligation” means the amount of liability as shown on the balance 

sheet of any Person in respect of a Capital Lease as determined at any date in accordance with 
GAAP. 

 
“Consulting Engineer” means the engineer, engineering firm or consulting firm retained 

from time to time by Borrower to provide independent analysis and planning advice regarding 
the business strategy and operations of Borrower. 

 

“Credit” is defined in Section 2.1. 
 
“Credit Availability Termination Date” means the earlier to occur of (a) February 28, 

2011 and (b) the date upon which the unused Credit Commitment is terminated pursuant to 
Sections 8.2 or 8.3. 

 
“Credit Commitment” means, at any time the same is to be determined, $2,300,000 

minus the sum of all Advances made. 
 

“Debt Service Reserve Account” has the meaning set forth in Section 4.1. 
 

“Debt Service Reserve Amount” means the lesser of (i) $263,200 or (ii) the remaining 
interest and principal payments under this Agreement on Schedule 2.3. 
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“Default” means any event or condition the occurrence of which would, with the passage 
of time or the giving of notice, or both, constitute an Event of Default. 

 
“Default Rate” means ten percent (10%) per annum. 

 
“Draw Certificate” means a draw certificate substantially in the form of Exhibit B 

attached hereto executed and delivered to Lender by Borrower (with appropriate insertions) in 
connection with each request for an Advance under Section 2.2. 

 
“Event of Default” means any event or condition identified as such in Section 8.1. 
 
“Existing Agreement” is defined in the recitals to this Agreement. 
 
“Fixed Rate” means five and one-quarter percent (5.25%) per annum. 
 
“GAAP” means United States generally accepted accounting principles as established 

and interpreted by the Governmental Accounting Standards Board (GASB) and as applied by 
Borrower. 

 
“Indebtedness for Borrowed Money” means for any Person (without duplication) (i) all 

indebtedness created, assumed or incurred in any manner by such Person representing money 
borrowed (including by the issuance of debt securities), (ii) all indebtedness for the deferred 
purchase price of property or services (other than trade accounts payable arising in the ordinary 
course of business not more than 90 days past due), (iii) all indebtedness secured by any Lien 
upon Property of such Person, whether or not such Person has assumed or become liable for the 
payment of such indebtedness, (iv) all Capitalized Lease Obligations of such Person, and (v) all 
obligations of such Person on or with respect to letters of credit, banker’s acceptances and other 
evidences of indebtedness representing extensions of credit whether or not representing 
obligations for borrowed money. 

 
“Indemnified Liabilities” is defined in Section 9.5. 
 
“Indemnified Person” is defined in Section 9.5. 
 
“Joint Powers Agreement” means the Joint Powers Agreement of Borrower effective as 

of December 19, 2008, and as amended from time to time. 
 
“Lender” is defined in the introductory paragraph. 
 
“Lien” means any mortgage, lien, security interest, pledge, charge or encumbrance of 

any kind in respect of any Property, including the interests of a vendor or lessor under any 
conditional sale, Capital Lease or other title retention arrangement. 
 

“Maintenance and Operation Costs” shall be determined in accordance with the accrual 
basis of accounting in accordance with GAAP and shall mean the reasonable and necessary costs 
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paid or incurred by Borrower for maintaining and operating the System, including costs of 
electric energy and power generated or purchased, costs of transmission and  fuel supply, and 
including all reasonable expenses of management and repair and other expenses necessary to 
maintain and preserve the System in good repair and working order, and including all 
administrative costs of Borrower that are charged directly or apportioned to the maintenance and 
operation of the System, such as salaries and wages of employees, overhead, insurance, taxes (if 
any) and insurance premiums, and including all other reasonable and necessary costs of 
Borrower such as fees and expenses of an independent certified public accountant and the 
Consulting Engineer, and including Borrower’s share of the foregoing types of costs of any 
electric properties co-owned with others, excluding in all cases depreciation, replacement and 
obsolescence charges or reserves therefore and amortization of intangibles and extraordinary 
items computed in accordance with GAAP or other bookkeeping entries of a similar nature.  
Maintenance and Operation Costs shall include all amounts required to be paid by Borrower 
under Take or Pay Contracts.   

 
“Maturity Date” means January 30, 2016. 
 
“Net Revenues” means for any fiscal year or other period the Revenues during such fiscal 

year or period, minus Maintenance and Operation Costs during such fiscal year or period, except 
to the extent such costs are paid or to be paid from the proceeds of Obligations or Indebtedness 
for Borrowed Money. 

 

“Obligations” means and includes all loans, advances, debts, liabilities and obligations, 
howsoever arising, owed by Borrower to Lender of every kind and description (whether or not 
evidenced by any note or instrument and whether or not for the payment of money), direct or 
indirect, absolute or contingent, due or to become due, now existing or hereafter owed by 
Borrower to Lender, whether in connection with this Agreement, the Promissory Note or 
otherwise, including without limitation all interest, fees, charges, expenses, attorneys’ fees and 
accountants’ fees chargeable to Borrower or payable by Borrower thereunder. 
 

“Permitted Liens” is defined in Section 7.5. 
 
“Person” means an individual, partnership, corporation, company, limited liability 

company, association, trust, unincorporated organization or any other entity or organization, 
including a government or agency or political subdivision thereof. 

 
“Prepayment Charge” means (i) during the period from the date of this Agreement to 

January 30, 2012, five percent (5.0%) of the outstanding principal amount of the Promissory 
Note, (ii) during the period from January 30, 2012 to January 30, 2013, four percent (4.0%) of 
the outstanding principal amount of the Promissory Note, (iii) during the period from January 30, 
2013 to January 30, 2014, three percent (3.0%) of the outstanding principal amount of the 
Promissory Note, (iv) during the period from January 30, 2014 to January 30, 2015, two percent 
(2.0%) of the outstanding principal amount of the Promissory Note and (v) during the period 
from January 30, 2015 to the Maturity Date, one percent (1.0%) of the outstanding principal 
amount of the Promissory Note. 
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“Property” means any interest in any kind of property or asset, whether real, personal or 
mixed, or tangible or intangible. 
 

“Revenues” means in accordance with the accrual basis of accounting in accordance with 
GAAP (i) all revenues, income, rents and receipts derived or to be derived by Borrower from or 
attributable to the ownership and operation of the System, including all revenues attributable to 
the System or to the payment of the costs thereof received or to be received by Borrower under 
any contract for the sale of power, energy, transmission or other service from the System or any 
part thereof or any contractual arrangement with respect to the use of the System or any portion 
thereof of the services, output or capacity thereof, (ii) the proceeds of any insurance covering 
business interruption loss relating to the System, and (iii) investment income earned on any  
moneys or securities held in any  fund or account to the extent such investment income is 
transferred to the operating funds of Borrower. 

 
“Shell Agreements” means (i) the Master Power Purchase and Sale Agreement, dated 

February 5, 2010, between Shell Energy and Borrower, (ii) the Shell Security Agreement, 
(iii) the Shell Collateral Account Agreement and (iv) any and all amendments, modifications and 
restatements of the documents referred to in the preceding clauses (i) through (iii). 

 
“Shell Collateral Account Agreements” means the “Secured Account Agreement(s)” as 

defined in the Shell Security Agreement. 
 
“Shell Energy” means Shell Energy North America (US), L.P., a Delaware limited 

partnership. 
 
“Shell Security Agreement” means that certain amended and restated Security 

Agreement, dated on or about the date of the Initial Advance, by and between Shell Energy and 
Borrower. 

 
“Subsidiary” means any corporation or other Person more than 50% of the outstanding 

ordinary voting shares or other equity interest of which is at the time directly or indirectly owned 
by Borrower, by one or more of its Subsidiaries, or by Borrower and one or more of its 
Subsidiaries. 

 
“System” means (i) all facilities, works, properties, structures and contractual rights to 

distribution, metering and billing services, electric power, scheduling and coordination, 
transmission capacity, and fuel supply of Borrower for the generation, transmission and 
distribution of electric power, (ii) all general plant facilities, works, properties and structures of 
Borrower, and (iii) all other facilities, properties and structures of Borrower, wherever located, 
reasonably required to carry out any lawful purpose of Borrower.  System shall include all such 
contractual rights, facilities, works, properties and structures now owned or hereafter acquired by 
Borrower. 

 
“Take or Pay Contract” means a contract for the purchase of capacity, energy or any 

other commodity or service which requires payments by the purchaser whether or not such 
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capacity, energy or other such commodity or service contracted for is made available to the 
purchaser. 

 

“Winding-Up” means, in relation to a Person, the reorganization or reconstruction (save 
for a solvent reorganization or reconstruction), administration, dissolution, liquidation, 
insolvency, bankruptcy, granting of a moratorium of payment, receivership, assignment for the 
benefit of creditors or suspension of payment of that Person, and any equivalent or analogous 
procedure under the law of any jurisdiction in which that Person is incorporated, organized, 
domiciled or resident or carries on business or has assets. 
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EXHIBIT B 

 
DRAW CERTIFICATE 

 
 
This Draw Certificate is furnished to River City Bank (“Lender”) pursuant to that certain 

Credit Agreement dated as of January 6, 2011, by and between MARIN ENERGY 
AUTHORITY (“Borrower”) and Lender (the “Credit Agreement”).  Unless otherwise defined 
herein, the terms used in this Draw Certificate have the meanings ascribed thereto in the Credit 
Agreement. 

 
THE UNDERSIGNED HEREBY CERTIFIES THAT: 
 
1. I am the duly elected or appointed _______________________________ of 

Borrower; 
 
2. I have reviewed each of the conditions precedent to Lender’s obligation to make 

an Advance set forth in Section 6 of the Credit Agreement (collectively, the “Conditions 

Precedent”); 
 
3. Each of the Conditions Precedent has been satisfied as of the date of this Draw 

Certificate; and 
 
4. The proceeds of the Advance requested by this Draw Certificate will be used 

solely for a purpose permitted by the provisions of the Credit Agreement. 
 
NOW, THEREFORE, THE UNDERSIGNED, ON BEHALF OF BORROWER, 

HEREBY REQUESTS: 
 
1. An Advance in the amount of $___________ ; 
 
2. That such Advance be made on ______________, 20___ (which day shall be a 

Business Day at least two (2) Business Days after Lender receives this Draw Certificate); and 
 
3. That such Advance be wired to the following account:  _____________________ 

_____________________________________________________________________________. 
 

The foregoing certifications and requests are made and delivered this _____ day of 
_________, 201__. 
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MARIN ENERGY AUTHORITY 
 
 
By:________________________________ 

Dawn Weisz 
Interim Director 

 
 
By:________________________________ 

Charles McGlashan 
Chairman of the Board 
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EXHIBIT C 
 

MARIN ENERGY AUTHORITY 
 

PROMISSORY NOTE 
 
 

$2,300,000 January _____, 2011 
 
FOR VALUE RECEIVED, MARIN ENERGY AUTHORITY, a public agency formed 

under the provisions of the Joint Exercise of Powers Act of the State of California, Government 
Code Section 6500 et. seq. (“Borrower”), promises to pay to the order of RIVER CITY BANK 
(“Lender”) at its address specified in the Credit Agreement, the lesser of the principal sum of 
TWO MILLION THREE HUNDRED THOUSAND AND 00/100 DOLLARS ($2,300,000.00), or 
the aggregate unpaid principal amount of all Advances made to Borrower by Lender under the 
Credit provided for in the Credit Agreement hereinafter referred to, together with interest on the 
unpaid balance from the date of this Promissory Note.  All payments of principal and interest on 
this Promissory Note shall be made in the amounts and at the times specified in the Credit 
Agreement. 

 
This Promissory Note evidences Advances made and to be made to Borrower by Lender 

under the Credit provided for pursuant to that certain Credit Agreement dated as of January 6, 
2011 between Borrower and Lender (said Credit Agreement, as the same may be amended 
modified or restated from time to time, being referred to herein as the “Credit Agreement”), and 
Borrower hereby promises to pay principal and interest in accordance with the Credit 
Agreement, at the office described above on such advances evidenced hereby at the rates and at 
the times and in the manner specified therefor in the Credit Agreement. 

 
Each Advance made under the Credit against this Promissory Note and any repayment of 

principal hereon will be endorsed by the holder hereof on a schedule to this Promissory Note or 
recorded on the books and records of the holder hereof (provided that such entries  will be 
endorsed on a schedule to this Promissory Note prior to any negotiation hereof).  Borrower 
agrees that in any action or proceeding instituted to collect or enforce collection of this 
Promissory Note, the entries endorsed on a schedule to this Promissory Note or recorded on the 
books and records of the holder will be prima facie evidence of the unpaid principal balance of 
this Promissory Note. 

 
This Promissory Note is issued by Borrower under the terms and provisions of the Credit 

Agreement and this Promissory Note and the holder hereof are entitled to all of the benefits 
provided for thereby or referred to therein, to which reference is hereby made for a statement 
thereof.  This Promissory Note may be declared to be, or be and become, due prior to its 
expressed maturity, voluntary prepayments may be made hereon before its expressed maturity, 
without premium, all in the events, on the terms and with the effects provided in the Credit 
Agreement.  All capitalized terms used herein without definition have the same meanings herein 
as such terms are defined in the Credit Agreement. 
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This Promissory Note will be construed in accordance with, and governed by, the 
internal laws of the State of California.  Borrower promises to pay all costs and expenses 
(including reasonable attorneys’ fees and expert witnesses’ fees) suffered or incurred by the 
holder hereof in collecting this Promissory Note or enforcing any rights under the Credit 
Agreement.  Borrower hereby waives presentment for payment and demand. 

 
To the extent permitted by applicable law, Lender reserves a right of setoff in all of 

Borrower’s accounts with Lender (whether checking, savings or some other account).  This 
includes all accounts Borrower holds jointly with another Person and all accounts Borrower may 
open in the future.  However, this does not include any IRA or Keogh accounts, or any trust 
accounts for which setoff would be prohibited by law.  Borrower authorizes Lender, to the extent 
permitted by applicable law, to charge or setoff all sums owing on the indebtedness against any 
and all such accounts. 

 
If any part of this Promissory Note cannot be enforced, this fact will not affect the rest of 

the Promissory Note.  Lender may delay or forego enforcing any of its rights or remedies under 
this Promissory Note without losing them.  Borrower and any other person who signs, guarantees 
or endorses this Promissory Note, to the extent allowed by law, waive any applicable statute of 
limitations, presentment, demand for payment, and notice of dishonor.  Upon any change in the 
terms of this Promissory Note, and unless otherwise expressly stated in writing, no party who 
signs this Promissory Note, whether as maker, guarantor, accommodation maker or endorser, 
shall be released from liability.  All such parties agree that Lender may renew or extend 
(repeatedly and for any length of time) the loan evidenced by this Promissory Note or release any 
party or guarantor or collateral, or impair, fail to realize upon or perfect Lender’s security 
interest in the collateral, if any; and take any other action deemed necessary by Lender without 
the consent of or notice to anyone.  All such parties also agree that Lender may modify the loan 
without the consent of or notice to anyone other than the party with whom the modification is 
made. 

 
Prior to signing this Promissory Note, Borrower read and understood all the provisions of 
this Promissory Note.  Borrower agrees to the terms of the Promissory Note and the Credit 
Agreement.  Borrower acknowledges receipt of a complete copy of this Promissory Note 
and the Credit Agreement. 

 
MARIN ENERGY AUTHORITY 
 
By:________________________________ 
 Dawn Weisz 
 Interim Director 
 
By:________________________________ 
 Charles McGlashan 

Chairman of the Board 
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EXHIBIT D 
 

COMPLIANCE CERTIFICATE 
 

 
This Compliance Certificate is furnished to River City Bank (“Lender”) pursuant to that 

certain Credit Agreement, dated as of January 6, 2011, by and between MARIN ENERGY 
AUTHORITY(“Borrower”) and Lender (the “Credit Agreement”).  Unless otherwise defined 
herein, the terms used in this Compliance Certificate have the meanings ascribed thereto in the 
Credit Agreement. 

 
THE UNDERSIGNED HEREBY CERTIFIES THAT: 
 
1. I am the duly elected or appointed _______________________________ of 

Borrower; 
 
2. I have reviewed the terms of the Credit Agreement and I have made, or have 

caused to be made under my supervision, a detailed review of the transactions and conditions of 
Borrower during the accounting period covered by the attached financial statements; 

 
3. The examinations described in paragraph 2 did not disclose, and I have no 

knowledge of, the existence of any condition or event which constitutes a Default or Event of 
Default during or at the end of the accounting period covered by the attached financial 
statements or as of the date of this Compliance Certificate, except as set forth below; and 

 
4. If attached financial statements are being furnished pursuant to Section 7.2 of the 

Credit Agreement, the Attachment hereto sets forth financial data and computations evidencing 
Borrower’s compliance with certain covenants contained in the Agreement, all of which data and 
computations are, to the best of my knowledge, true, complete and correct in all material 
respects. 

 
Described below are the exceptions, if any, to paragraph 3 by listing, in detail, the nature 

of the condition or event, the period during which it has existed and the action which Borrower 
has taken, is taking, or proposes to take with respect to each such condition or event: 

 
__________________________________________________________________ 
 
__________________________________________________________________ 
 
The foregoing certifications, together with the computations set forth in the Attachment 

hereto and the financial statements delivered with this Compliance Certificate in support hereof, 
are made and delivered this _____ day of _________, 20___. 
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MARIN ENERGY AUTHORITY 
 
 
By:________________________________ 

Dawn Weisz 
Interim Director 

 
 
By:________________________________ 

Charles McGlashan 
Chairman of the Board 
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